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Abstract 


GEN.    NO.    9854 
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IN    IHE  ::^ 

APPELLATE  COURT   OF   ILLINOIS 
SECOND   DISTBldT 


'V 


FEiRO^R^'TERM,    A.    D.      1943 


ALBERT  F.    JOHNSON, 

Appell^ant 

vs. 

CHARLES  M.    Tii0MPSON,    as   Trustee 
of  Cnlcago   ahdiMorth  Western  Rail- 
way Compsiiy,    a  corporation,    and 
Oscar  B .    Anderson, 

A^jpellees. 
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APPEAL  fI^'  . 
CIRCUIT  COURT  OF 
WINKEBAGO  COUNTY. 
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uOVE,    J. : 

In  cjn  action  by  appellant   against    pg?^»3iS3a5ft»->«gSSfeBMfc   appellees  in  the 
clrouiu  coutt   of   .'-innebago  County   for  personal    injury   and  property   dam- 
ages,   resulting  from  a  railroad  crossing  accident,    the  court,    at   the 
close   of    8ll   the   testimony,    directed  a  verdict  for   appellees   and  the 
plslntiff  has   appealed  from  a  Judgment   rendered  on  that  verdict. 

The   record  discloses  that  the   accident    occurred  in   the  City  of   Rock- 
ford  at   about  one  o'clock  P.    M.    on   Sunday,    March  9,   1941,    where  the 
tracts  of   the   Gaicago   and  Northwestern  Railway  Company  which  runs    in  a 
northwesterly   and  south€«^sterly  direction  cross   Sixth  Street,    which  runs 
in  a  northerly  and  southerly  direction.      Seventh   Street   is   the  next 
street   east   of   Sixth  Street   and  is   parallel   therewith.    Sixth   Avenue   is    an 
east   and  v;est   street   and  intersects   the   two   streets  named.      Plie   railroad 
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crosses   Seventh  Street   south  of    Sixth  Avenue.      It   also  crosses 
Sixth  Avenue  about  midway  between  Seventh  end  Sixth  Streets,    and 
crosses   Sixth  Street  north  of   Sixth  Avenue. 

A  spur  track  leaving  the  main  track  west  of  Sixth   Street  crosses 
that   street  about  thirty   seven    feet  north  of    the  main  track.      Fifteen 
feet  north  of   the    spur  track  on  the  east  side   of   Sixth  Street   is   a 
large  brick  building,    with  Its  west  wall   adjacent  to  the    sidewalk  line, 
and  extending  back   east   for  o  considerable   distance,    with  a  loading 
platform  along  the   south  side  ten  feet  wide,    and  about  five   feet  north 
of  the   spur  track. 

At   the    time   of   the    accident,    a  freight   train  consisting  of  a  loco- 
motive  and  tender,   seventeen  loaded  cars,    tvo   empties   ajid  a  way   car, 
was  proceeding  northwesterly  on  the   main  track   at   a  speed  estimated  at 
eight  miles   an  hour  by  appellant's  witness,    Oscar  Freeman,    about    fifteen 
miles   an  hour  by  plaintiff  himself,    and   five   to   seven  miles   an  hour  by 
the  witnesses  for  appellees.      Appellee  Oscar   B.    Anderson  was   the   engineer. 

Appellant,    a  machinist  for  twenty   years,    had   been  to   an   orchestra 
rehearsal   east  of   Seventh   Street,      ^e  testified  he  had  two    small  drinks 
in  an   ounce  glass,    and  with  his   son  as   a  passenger,   drove  his   car  west 
on  Fifth  Avenue  and  turned  left  into  Sixth  Street;    that   he  was  familiar 
with  the  Sixth  Str^eet  cr<5ssing  and  had  crossed  it   half  a  doz'en   times-   that 
when  he  was  ten  feet  north  of  the  spur  track  he  glanced  to   the   left   and 
then   to   the   right    and  did  not    see   anything;    that  he   did   not   look  to    the 
left  again  until  he  was   about  four  feet  from  the  main  track   and  the 
train  was  practically  on  him  when  he   first  saw  It;    that    he   was  driving 
about  fifteen  miles   an  hour  and  did  not   increase  or  decrease  iiis   speed 
from  the   time  bs   first  saw  the  train  until   the  collision   occurred.      Oscar 
Freeman,    who  was  sitting  in  an  automobile  on  Sixth  Avenue  facing  west  at 
a  point   east  of  wnere   the  railroad  crosses   Sixth   Avenue,    saw  appellant's 
car  traveling  fifty   to   seventy  five   feet  north   of   the  Sixth  Street  cross- 
ing before  the   acciaent    and  estimated  its   speed  at  twenty    five  Miles   an 
hour. 
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The   train  whistled  for  the   Seventh  Street  crossing,    and  the 
whistle  was  heard  by   all   the  witnesses   for  plaintiff,    except 
himself.      There  were  two    or  three   snort   additional   blasts   as   the 
train  approached  the  i^ixtn  Street  crossing.        Freeman  testified 
he  heard  the  whistle   the  second  time  when   the  train  was    about  six 
feet  from  appellant's  cer.      His  wife  and  HJ aimer  Johnson  testified 
they  heard  two  short   blasts  but   were   unable  to   say  how  far  tiie    train 
was  from  the  crossing  at  thct  time.      Esther  Carlson,    an   occupant  of 
the  Freeman  oar,    testified  she   heard  the  whistle  for  the   Seventh 
Street  crossing,    and  that  it   did  not   blow  for   Sixth  Street.      Two    of 
appellees'   witnesses   estimated  the  distance   east   of  Sixth   Street   at 
wiiich  the   sxiort   blasts  were  blown  as  from  fifty   or  sixty   to  seventy 
five  feet.      The   engineer  of  the   train  testified  he   saw  appellant's 
car  from  the  time   it  was  one  hundred  to   one  hundred  twenty   feet  from 
zhe  crossing,   traveling   about   fifteen  miles   sn  hour;    that    the   engine 
of  the   train  was   from  fifty  to   sixty    feet  from  the   crossing;    that 
appellant   did  nothing   and  that,    as   the  witness   saw,    did  not  turn  ills 
head;    and  that   the   witness  blew  two  or  three   short  blasts   of   the 
whistle   and  set  the  amergency  brakes.      The  trsin  caine  to    a  stop  with 
the  locomo-tive  at   s  point  west   of   the  crossing,    estimated  by   appellant's 
witnesses   at  fifty   to   one  hundred  feet,    and  by   appellees'   witnesses   at 
sixty-five   to  ninety  feet.      Exclusive  of    the   engine   and  tender,    the 
train  weighed  about   one   thousand  tons. 

It  was   a  nice  day,    the  weather  clear,    the  pavement   dry,    and  the 
streets  were  free  of   traffic.      Appellant   testified  that   there  was   nothing 
the  matter  with  ids   eye    sl^t;    that   with  glasses  his  vision  was  good, 
and  that   he   had  ids    glasses   on  at   the    time  of  the   pccident ;    that  when 
he  first  looked  to   the   left  he   could  see  ab^ut  seventy  five   fest;    that 
sometiiing  obstructed  ..is    view  and  concluded,    "it   must  have   been  that   box 
car."     A  witness  for  appellant   testified  that  about  half    an  hour  pjfter 
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the  aooldent  he   saw  a  box  oar  on   the   spur  track  next  to    Uie   sidewalk 
line  on  the   east  side   of  Sixth  Street.      Nobody   testified  it   was   there 
at   the    time  of  the  accident.      The  testimony  of   a  civil   engineer  shows, 
that   by   actual  measurements,    assuming  the   box   car  was   there,    a  person 
approaching  the   crossing  from  the  north,    at   a  point  sixty  feet  north 
of  the   tracks,    had  e  vision  of  one  hundred  six  feet   east   along  the    tracks, 
that   at  fifty   feet   the   vision  is   one  hundred  fifty  feet,    and  at  forty 
feet  it   is  two  hundred  twenty   nine  feet   to  the   east.      Freeman,    wnos  e 
car  was  parked  on  Sixth  Avenue  north   of   the  main  track   abcut  half   a 
block   east   of   Sixth   Street  cOuld   see    and  watched  appellant's  car  from 
the   time  it  was  from  fifty    to  seventy    five  feet  north  of  the   railroad 
crossing.      If  Freeman   saw  appellant,    it   is   obvious   that    appellant   could 
have  seen  that  far  east   along   the  track. 

The   pleadings   show  there  were   gates  at    the  crossing,    but  that   they 
were  never  used  on  Sunday,    and  that   there  were   signs    stating   "*J'ates  not 
working."      i'he  engineer  testified  the  automatic   bell  on  the  locomotive 
was   ringing  continuously.      I^obody    testified  that   it  x-jas  not  ringing. 
Although  Mrs.   Freeman   testified  she   heard  no  noise  from  the  train  as 
it   proceeded  west,    and  her  husband  testified  he  did  not    remember  whether 
he  heard  tne  bell,    this  was  merely  negative   testimony  which  did  not  tend 
to  raise   an   Issue   as   to  whether   the   bell  v:as  ringing.      (Morgan  v.    Wew 
York  Central   Railroad  Co.,    327  111.    339,    342-3.) 

Briefly    summarized,    the  testimony,    in  Itt   aspect  most  favorable 
to    appellant,    shows  that   he  was   struck  at   a  crossing  with  which  he  was 
familiar,    by   a  train  with  the  bell   ringing   and   the  whistle   blowing, 
traveling   at  not   to   exceed  fifteen  miles   Em   hour,    on   a  clear   day  in  the 
early  afternoon,    cjid  that  appellant's  car  approached  and  crossed  tne   rail- 
road tracks    at   a  speed  of   at  le&st   fifteen   miles   an  hour  without    slackening 
speed,    and  by  his    own  testimony  he  did  not   look  to   the  left  from  a  point 
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ten  feet  north  of   the   spur  track  until  he  was   about   four  feet  from 
the   main  track,    a  distsnce  of   at  least   forty   or  more  feet.      It  Is 
menlfest  from  the   testimony  of  his   own  witness,    Freeman,    thot  when 
appellant   was   fifty  to   seventy  five  feet  from  the  crossing  he  could 
have   seen    the   train  if  he  had  looked,    even   if   there  was    a  box   car   at 
the    point   claimed  by  him.      i'he  lav;  will  not    tolerate  the   absurdity 
of  permitting  one   to   testify  thPt  he  looked  but    did  not   see   the  danger 
when  the  view  was   unobstructed  and  where,   if  he  had  properly  exercised 
his   sight,    he  would  have  seen  it.      (Dee  v.    City  of  Peru,    343  Hi.    36,    42, 
and  cases   cited;    Qreenwald  v.    Baltimore  and  Ohio  Railroad  Go.,    332  id. 
627,    632;    Grubb  v.    Illinois    Ifermlnal  Co.,    356   id.    330,    337.) 

A  railroad  crossing  is   a  dangerous   place,    and  one  who   ap. roaches 
it   must    use   the  care   and  caution  commensurate  \«;ith  theknowrydanger. 
Failure   to   use  ordinary  precaution  in  such  cases   is  condemned  as  neg- 
ligence.     (Grubb  V.    Illinois   Terninal  Co.,    supra;    G-reenwald  v.    Baltimore 
and  Ohio  Railroad  Co.,    supra.) 

In  cases  of   this   character  the  burden  of  proof   is    on  the  plaintiff, 
not   only  to    shov;  the   injury  was   produced  by  the   negligence   of   the   defend- 
ant,   but   also   that    the  plaintiff  was   in  the  exercise   of   due  care   and 
caution  for  his   own  safety.      (Casey  v.   Chicago  Railways    Co.,    269  Hi, 
386.)      I'he  testimony  on  appellant's   behalf,    tsken  most  favorably  for 
him,    with  all   the    Inferences   that  can  reasonably  be   drawn  therefrom, 
demonstrates   th  t  he  was  not   in  the  exercise  of   due   care   and  caution  for 
his  own  safety   at    and   just  before   the  time  of   the   accident.      Under   such 
circumstances   the   court  correctly  directed  a  verdict   for   appellees. 
(Illinois   Central   Railroad  Co.    v.    Oswald,    338  111.    270;    (Jreenwald  v. 
Baltimore   and  Ohio  Railro-d  ^o.,    supra;   Provenzajio  v.    Illinois  Central 
Railroad  Co.,    357  id.    192.)      The    judgment   is  therefore    affirmed. 

Judgment  affirmed. 
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ACE  ENGINEhSipG  COMPANY,    a  Qorpor^xfttTl         APPEAL  FROM 

\  ADm^llee,  ) 

▼^    ^C-""^'  J        MUNICIPAL 

PIONEER  BREWINr"'0OMPANt5«xa  corporation,  )  \LSAr-.  \ 

"^«  PRESIDING  JUSTICE  BURKE  DELIVERED  Tife^-<3^INI0N  OP  THE  COURT. 

In  a  statement  of  claim  filed  in  the  Ihmicipal  Court  of 
Chicago,  Ace  Engineering  Company,  a  corporation,  sought  Judgment 
for  ^825,80  against  the  Pioneer  Brewing  Gomoany,  a  corporation, 
alleging  the.t  in  accordance  with  the  terms  of  a  written  contract 
plaintiff  completed  the  Installation  of  an  oil  burner.  The  answer 
admitted  the  signing  of  the  contract,  but  asserted  that  plaintiff 
warranted  the  burner  to  operate  satisfactorily  and  that  it  did  not 
operate  satisfactorily  and  had  to  be  removed*  In  a  counterclaim 
defendant  asked  judgment  against  plaintiff  for  $60  which  it  had 
paid  on  account.  Plaintiff  answered  the  counterclaim,  stating 
the  burner  operated  in  accordance  with  the  agreement,  A  trial 
before  the  court  without  a  Jury  resulted  in  a  finding  and  Judgment 
for  the,  plaintiff  in.  the  sum  of  '^25*80,  to  reverse  which  this 
appeal  is  prosecuted. 

In  the  contract  plaintiff  agreed  to  furnish  and  install 
in  defendant's  75  HP  Leffel  Scotch  Marine  Boiler,  one  Ace  Uniflow 
Rotary  Oil  Burner,  with  refinements  as  set  forth  therein,  to  have 
a  capacity  of  150  HP,  This  equipment  was  guaranteed  against 
mechanical  defects  for  a  period  of  one  year.  The  installation, 
made  at  defendant's  Joliet  plant,  was  completed  and  the  burner  was 
operated  on  August  2nd  and  5th,  The  boiler  room  of  defendant's 
plant  was  equipped  with  two  boilers,  one  a  150  HP  boiler  able  to 
"carry  the  load  all  the  time",  and  the  other  a  75  HP  Scotch  Marine 
relief  boiler  in  which  the  oil  burner  of  olaintiff  was  installed* 
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The  boiler  room  was  not  separated  from  the  reet  of  the  structure* 
Defendant's  theory  is  thst  the  evidence  shows  a  substantial  failure 
to  comply  with  the  essential  requirements  of  the  contract.  Plain- 
tiff's theory  is  that  the  oil  burner  furnished  and  installed  in 
defendant's  75  HP  Scotch  Marine  Boiler  had  a  capacity  of  more  than 
150  HP,  and  was  in  all  respects  in  accordance  with  the  contract, 
and  that  the  oil  burner  did  operate  satisfactorily.   The  contract 
required  plaintiff  to  install  one  Ace  Uniflow  Rotary  Oil  Burner  to 
have  a  capacity  of  150  HP,  with  refinements  as  specified.   If  the 
burner  had  the  capacity  and  refinements  designated  and  operated  on 
Bunker  C  futl  oil,  the  defendant  was  obliged  to  pay  for  it.  There 
was  competent  evidence  that  the  burner  complied  in  all  respects 
with  the  terms  of  the  contract*  One  reason  why  the  defendant 
removed  the  burner  was  thst  it  maintained  that  smoke  from  the  burner 
had  a  deleterious  effect  on  the  beer  which  was  in  the  process  of 
being  brewed.  The  contract  itself  does  not  contain  any  provision 
covering  the  smoke  situation*  There  was  testimony  on  behalf  of 
plaintiff  that  its  engineer  had  no  way  of  telling  the  effect  of 
smoke  on  the  brewing  of  beer,  but  that  plaintiff  eliminated  the 
smoke.  Plaintiff  did  not  guarantee  either  expressly  or  by  implloar- 
tion  that  smoke  from  Bunker  C  fuel  oil  would  not  be  injurious  to 
defendant's  beer«  It  does  not  appear  from  the  contract  or  the 
testimony  that  the  defendant  relied  on  the  skill  and  Judgment  of 
the  plaintiff »  The  burden  of  proof  was  on  the  defendant  to  establish 
a  breach  of  warranty  by  a  preponderance  of  the  evidence.  Plaintiff 
agreed  to  install  an  oil  burner  with  a  capacity  of  150  HP«  The 
oil  burner  installed  had  a  capacity  of  more  than  150  HP«  Plaintiff 
did  not  warrant  the  Scotch  Marine  Boiler  with  the  75  HP  rating  to 
do  the  work  of  a  150  HP  boiler.   There  is  evidence,  however,  that 
the  75  HP  boiler  was  developed  to  more  than  150  HP» 
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Plaintiff  guaranteed  that  the  equipment  would  work  satis- 
factorily when  burning  BunXer  C  fuel  oil.  Where  a  contract  Is 
required  to  be  done  to  the  satisfaction  of  one  of  the  parties,  the 
meaning  necessarily  Is,  that  it  must  be  done  in  a  manner  satis- 
factory to  the  mind  of  a  reasonable  man,   (Keeler  v,  Clifford^  165 
Ill»  544,549),  There  is  competent  evidence  that  the  burner  did 
develop  more  than  150  HP  and  that  it  did  operate  satisfactorily 
on  Bunker  C  fuel  oil*  This  case  presented  a  question  of  fact  for 
the  trial  Judge,  He  saw  and  observed  the  witnesses  and  their 
manner  upon  the  stand  and  had  advantages  not  possessed  by  us  to 
determine  where  the  truth  lay.  From  the  record  befare  us  we  are 
unable  to  say  that  the  court  erred  in  entering  judgment*  Therefore, 
the  Judgment  of  the  Municipal  Court  of  Chicago  le  affirmed, 

JUDGMENT  AFFIRMED* 

HEBEL  AND  KILEY,  JJ.  CONCUR* 
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LOCAL  LOAN  .00, ,  a  corporation, 

{ 

\  .    Appellee, 


JACK  NOr^AN,  JESSE 
WILL  SMITH,    „..--- 


APPEAL  FROM 


MUNiciPAi/  cgj 

F  CHlEAaO, 


MR,  PRESIDING  JUSTICE  BUBKE  DELIVERED  THE  OPfUKJIS^  OF  THE  COU 
On  June  27,  1940  Jesse  Benton,  Jack  Norman  and  Will 
Smith  borrowed  from  the  Local  Loan  Company  and  as  evidence  of 
the  debt  signed  a  promissory  Judgment  note,  agreeing  to  pay 
the  sum  of  llOO,  On  August  28,  1940  Jack  Norman  filed  a  voluntary 
petition  In  bankruptcy  In  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  Eastern  Division, 
He  scheduled  the  Local  Loan  Company  as  a  creditor.  On  January 
17,  1941  he  was  duly  discharged.  On  jeptember  25,  1940  Jesse 
Benton  filed  a  voluntary  petition  In  bankruptcy  In  the  same 
district  court.  He  likewise  scheduled  the  debt  of  the  Local 
Loan  Company  and  was  duly  discharged  on  March  24,  1941.  On 
October  7,  1940  Will  Smith  filed  a  voluntary  petition  In  bankruptcy 
In  this  dlstWct  court.  He  also  scheduled  the  debt  of  the  Local 
Loan  Company  and  was  duly  discharged  on  March  18,  1941,  On 
April  1,  1941  a  judgment  by  confession  based  on  the  note  was 
entered  in  the  Municipal  Court  of  Chicago  in  favor  of  the  Local 
Loan  Company  and  against  Jack  Norman,  Jesse  Benton  and  Will  '^mlth 
for  $96,42,  On  April  11,  1941  the  defendants  filed  their  motion, 
supported  by  affidavits,  asking  that  the  judgment  be  vacated. 
The  court  opened  up  the  Judgment,  grajitlng  leave  to  the  defendants 
to  appear  and  defend  and  to  have  their  day  In  court,  the  Judgment 
to  stand  as  security  and  the  affidavits  to  stand  as  affidavits 
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of  ddfenee.  On  May  2,  1942  plaintiff  filed  an  sunended  replication 

as  to  each  defendant,  alleging  that  the  debt  was  created  by 

defendants  fraudulently  obtaining  money  by  false  representatlonB, 

In  these  replications  plaintiff  alleged  that  by  reason  of  the  false 

representations  it  was  damaged  in  the  sum  ©f  'i596,42.  On  June  10, 

1942  the  following  order  was  entered* 

"This  matter  coming  on  to  be  heard  on  the  stipulation  of 
the  parties  and  their  attorneys,  and  the  court  having  read  the 
stloulatlon  and  being  fully  informed  in  the  premises  hereby  orders: 
1«   The  defendants  are  given  leave  to  withdraw  their  demand  for 
Jury  trial.   2,  All  orders  and  proceedings  entered  or  had  herein 
subsequent  to  the  entry  of  the  original  Judgment  and  issuance  of 
original  execution  are  vacated  and  set  aside,   3,   That  each  party 
to  this  record  have  leave  to  withdraw  physically  from  this  record 
all  papers,  documents  and  oleadings  filed  by  it  or  them  subsequent 
to  the  entry  of  the  original  Judgment  and  the  issuance  of  the 
original  execution,  4,  The  original  Judgment  by  confession  on  a 
promissory  note  is  hereby  confirmed,  5,  This  order  Is  entered 
without  prejudice  to  any  of  the  parties  as  to  subsequent  action  in 
this  case," 

On  June  18,  1942  summons  in  garnishment  i«'as  issued.  On  June  22, 

1942  the  defendants  filed  a  petition  setting  up  the  facts  as  to 

their  petitions  in  bankr^jptcy,  the  scheduling  of  the  indebtedness 

on  which  plaintiff's  Judgment  was  based,  and  their  discharges*  They 

asked  the  court  to  enter  an  order  pejraianently  staying  the  issuance 

of  execution  on  the  Judgment.   On  July  10,  1942  the  court  denied 

defendants'  motion  for  a  perpetual  stay  of  execution  and  this  appeal 

followed* 

At  the  time  the  Judgment  was  entered  all  three  defendants 

had  been  discharged  in  bankruptcy.  However,  as  the  Judgment  was 

entered  by  virtue  of  a  warrant  of  attorney,  defenr^ants  did  not  have 

an  opportunity  at  or  before  the  time  such  Judgment  was  entered  to 

plead  their  discharges  in  bankruptcy.  Defendants  filed  thilr  motion 

to  Vacate  the  Judgment  in  seasonable  time.  It  will  be  observed  that 

the  order  of  June  10,  1942  granted  each  party  leave  to  withdraw  all 

papers,  documents  and  pleadings  filed  subsequent  to  the  entry  of 

the  original  Judgment,  The  record  before  us  does  not  contain  & 

copy  of  the  affidavits  (permitted  to  stand  as  pleadings),  filed 
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by  defendants,  Presiunably,  these  affidavits  were  physically 

withdrawn  from  the  files  pursuant  to  the  order  of  June  10,  1942. 

The  reoord|  however,  does  contain  the  amended  replications  filed 

by  plaintiff  on  May  2,  1942,  ^hese  replications  are  in  reply  to 

the  affidavits  filed  by  the  defendants.  The  allegations  of  the 

replications  are  the  basis  for  plaintiff's  contention  that  where 

a  defendant  has  been  discharged  in  bankruptcy  the  creditor  may  sue 

In  contract,  and  that  in  case  the  discharge  be  pleaded  the  creditor 

■ay  reply  by  showing  that  the  debt  arose  as  a  result  of  obtaining 

money  by  false  pretenses.  Although  defendants'  affidavits  are 

not  In  the  record,  it  is  reasonable  to  infer  that  therein  they 

set  forth  the  facts  as  to  their  discharges  in  suoport  of  their 

motion  to  vacate  the  judgment* 

Plaintiff's  theory  of  the  case  is  stated  to  beS 

"The  discharges  in  bankruptcy  were  obtained  prior  to  the 
original  Judgment  herein,  and  by  confirming  the  judgment  after 
being  in  the  case  over  a  year,  defendants  waived  the  defenses  of 
discharge  in  bankruptcy  if  they  had  same.   The  defense  of  discharge 
in  bankruptcy  is  personal  to  the  defendant  and  may  be  waived.  There 
was  ample  opportunity  during  that  time  to  plead  any  defenses  they 
had.  The  ooxirie  of  action  or  inaction  oursued  by  defendants  and 
their  attorneys  for  over  a  year,  followed  by  a  stipulation  to 
confirm  the  judgment,  must  constitute  a  waiver  of  the  defense  and 
also  an  estoooel  to  raise  same.  In  attempting  to  erase  all  orders 
and  by  withdrawing  all  papers  filed  by  them  (plaintiff  did  not 
withdraw  the  papers  filed  by  it),  defendants  seek  to  present  a 
defense  in  such  manner  as  to  foreclose  p5.alntlff  from  an  opportunity 
to  reply.  However,  they  cannot  obliterate  the  fact  that  the  Judgment 
was  opened  uo,  that  a  jury  was  demanded,  and  that  the  case  was 
pending  between  the  oarties  for  over  a  year,  involving  the  time  and 
energy  of  the  court  and  litigants  alike.   The  record  shows  that 
ample  opportunity  was  given  the  defendants  to  olead  any  and  all 
defenses.  The  Municipal  Court  was  justified  in  its  action  in 
refusing  to  enter  a  perpetual  stay  of  execution  under  the  oircxim'- 
stances  here  and  was  recuired  to  so  hold.  The  court  correctly  held 
in  effect  that  the  judgment  entered  April  1,  1941,  and  confirmed 
by  stipulation  of  the  parties  and  order  of  court  after  all  of  the 
parties  had  been  'in  courf^  on  it  for  over  a  year  was  a  good, 
valid  and  subsisting  judgment," 

Defendants*  theory  of  the  case  is  stated  to  be! 

"The  statement  of  claim  upon  which  the  judgment  by 
confession  was  entered,  Is  a  statement  on  a  simple  contract  claim 
to  wit!  a  promissory  note  signed  by  the  defendants  June  27,  1940, 
It  is  a  simple  contract  indebtedness,  provable  in  bankruptcy.  The 
verified  petition  set  up  the  discharge  in  bankruptcy  of  defendant. 
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Jack  Norman  on  the  17th  day  of  January,  1941,  the  discharge  of 
Jeeee  Benton  on  March  24,  1941,  and  the  discharge  of  Will  Smith 
on  March  18,  1941,   Further,  each  debtor  scheduled  the  claim 
of  the  plaintiff  in  his  bankruptcy  proceedings.   The  Judgment 
by  confession  was  entered  on  April  1,  1941,  and  since  it  was  by 
confession,  the  court  will  take  Judicial  notice  of  the  fact 
that  the  defendants  had  no  opportunity  to  nlead  their  discharge 
before  the  Judgment  was  entered.  The  discharge  in  bankruptcy 
was  a  bar  to  all  debts  scheduled  in  bankruptcy  proceedings  and 
existing  on  the  date  of  the  bankruptcy," 

It  ifi  manifest  that  defendants  oould  not  plead  their 
discharges  in  bankruptcy  at  the  time  the  Judgment  was  entered. 
They  did  plead  their  discharges  within  a  reasonable  time*  After 
the  amended  replications  were  filed  by  the  plaintiffs,  the  case 
remained  dormant  for  13  months.   The  parties  then  filed  a  stipu^ 
latioQ,  On  J\me  10,  1942,  pursuant  to  the  stipulation,  the  court 
entered  the  order  which,  among  other  things,  confirmed  the  Judgment, 
A  few  days  thereafter  a  garnishment  summons  was  issued.  Apparently, 
this  resulted  in  the  filing  of  a  petition  for  a  pei^petuaj.  stay  of 
execution,  which  the  court  denied.   The  facts  are  not  in  dispute. 
Plaintiff  concedes  that  the  points  advanced  by  defendants  may 
properly  be  presented  by  a  petition  in  the  manner  followed  by 
defendants* 

In  the  Tiew  we  take  of  the  case,  it  is  only  necessary 
to  consider  one  point,  namely,  the  contention  of  plaintiff  that 
by  confirming  the  Judgment  after  the  defendants  were  in  the  case 
more  than  a  year,  they  waived  the  defenses  of  discharge  in  bankruptcy, 
A  discharge  in  bankruptcy  is  analogous  to  the  Statute  of  Limitations 
in  that  it  does  not  annul  the  original  debt,  but  merely  suspends 
the  right  of  action  for  its  recovery.  Bush  v.  Stanley  122  111,  406, 
416,   The  bankrupt,  if  he  wishes  to  avail  himself  of  the  benefit 
of  his  discharge  in  bankruptcy  in  any  oarticular  suit,  must  plead 
it  properly  and  seasonably,  A  plea  of  discharge  in  bankruptcy  is 
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personal  to  the  debtor  and  he  may  waive  the  benefit  of  hie  discharge 
by  falling  to  olead  it,  ^t  the  time  the  order  of  June  10,  1042 
was  entered,  the  case  had  been  et  Issue  for  13  months.   The  Issue 
raised  was  whether  the  defendants  were  entitled  to  prevail  In  their 
contention  that  their  discharges  In  banlcruptoy  should  result  In  a 
finding  In  their  favor.  Had  this  issue  been  determined  by  the 
court  as  a  contested  matter,  the  order  entered  would  have  been  to 
confirm  the  Judgment  or  to  vacate  the  Judgment,  finding,  the  Issues 
for  defendants,  and  entering  Judgment  against  plaintiff.  At  that 
time  the  parties  and  the  court  knew  all  of  the  facts  and  were 
properly  acquainted  with  the  issues  confronting  them.   In  this 
state  of  the  record  they  induced  the  court  to  enter  an  order 
confirming  the  original  Judgment,   The  order  recites  that  it  was 
entered  "without  prejudice  to  any  of  the  oartiea  as  to  subsequent 
action  in  this  case".  Defendants  insist  that  under  the  latter 
clause  they  had  a  right  to  file,  and  should  prevail  in  their  petition 
for  a  perpetual  stay  of  execution*  The  order  of  June  10,  1942  by 
its  language  confirmed  the  original  Judgment,   The  paragraph  that 
the  order  was  entered  without  prejudice  as  to  subsequent  action 
in  the  ease  clearly  was  not  intended  to  leave  the  door  open  for  any 
of  the  parties  to  attack  the  action  of  the  court  in  conflinning  the 
Judgment,  In  confirming  the  Judgment  the  court  entered  the  same 
order  as  it  would  have  entered  had  it  decided  the  ease  In  favor  of 
the  plaintiff  following  a  trial.   This  is  not  e  case  where  the 
defendants  were  discharged  in  bankruptcy  subsequent  to  the  entry 
of  the  Judgment,  In  this  case  defendants  were  discharged  before 
the  Judgment  was  entered.  Hence,  they  had  a  right  to  present 
their  defense  that  they  were  discharged  in  bankruptcy  as  a. basis 
for  vacating  the  Judgment  and  for  a  finding  in  their  favor.   This 
was  done,  and  that  is  the  issue  which  was  determined  by  the  court 
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when  the  Judgment  was  conflnned.  If  the  court  did  not  Intend  to 
pasB  on  the  issue  of  bankruptcy,  it  would  have  been  unnecessary  to 
conflm  the  Judgment,  A  Judgment  need  only  be  confirmed  when  it  is 
questioned^  In  confirming  the  Judgment  the  court  was  settling  the 
question  raised  by  defendants.  We  must  assume  that  the  parties 
were  acting  in  good  faith  and  that  in  Inducing  the  court  to  enter 
the  order  pursuant  to  the  stipulation,  they  were  disposing  of  the 
case.  At  the  time  the  order  of  June  10,  1942  was  entered,  defendants 
knew  that  they  had  a  right  to  insist  on  their  position  that  the 
discharges  in  bankruptcy  barred  the  action.  They  also  knew  that 
plaintiff,  in  opposing  their  contention,  was  maintaining  that 
defendants  had  obtained  the  consideration  for  the  note  by  means  of 
false  representations,  and  that  the  Judgment  should  stand  unimpaired 
despite  the  discharges*  With  full  knowledge  of  their  rights  they 
agreed  that  the  Judgment  should  be  confirned.   All  of  the  facts 
set  out  in  the  petition  filed  by  defendants  on  June  22,  1942  were 
in  existence  and  known  to  them  on  June  10,  1942«  The  defendants 
had  Miple  opportunity  to  plead  and  apparently  did  plead  their  dis- 
charges in  bankruptcy  during  the  period  of  13  months  in  which  the 
case  was  pending<»  We  agree  with  plaintiff  that  when  they  elected  to 
withdraw  their  pleadings  and  caused  the  Judgment  to  be  confirmed,  they 
waived  any  right  they  may  have  had  to  assert  their  discharges  in  bank- 
ruptcy and  for  a  perpetual  stay  of  execution*  The  relief  latterly 
sought  by  defendants  (for  a  perpetual  stay  of  execution)  was  in  fonn 
different  from  the  relief  first  sought  (vacating  the  Judgment  and 
finding  the  issues  in  their  favor),  but  the  result,  were  they  to 
prevail  on  either  theory,  would  be  to  deprive  the  plaintiff  of  any 
remedy  in  recovering  its  loes* 

S'or  the  reasons  stated,  the  order  of  the  Municipal  Court 

of  Chicago  is  affirmed,, 

ORDER  AFFIRMED^ 

HEBEL  AND  KILEY,  JJ*  CONCUR, 
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the  people  of  the  state  of  illinois,     )      y 

'    "ISrror  to 


RUTH  SLAPEy 


MUJUCIPAL  COUR' 

-  I. A. 

OF  OHIC 


MR,  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  5E  THE  COURT* 

An  Information  filed  In  the  Municipal  Court  of  Chicago 
on  August  6,  1942  charged  that  on  August  4,  1942  Ruth  Slade  at 
Chicago,  Cook  County,  Illinois  "unlawfully,  Intentionally,  and 
maliciously  did  then  and  there  give  a  false  address  to  Dr,  F,  H, 
Westerschulte,  2727  Hampden  Court,  Chicago,  Illinois,  to  procure 
a  written  order  for  twenty  (20)  half  grain  tablets  of  morphine 
sulphate,  a  derivative  of .  opium,  in  violation  of  Paragraph  192,20 
(d),  Chapter  38,  111,  Rev.  Stat,  1937,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  People  of  the  State  of  Illinoie",  On  August  11, 
1942  the  defendant  was  arraigned  and  pleaded  not  ^ilty.  The 
record  shows  that  defendant  was  present  in  her  own  proper  person; 
that  she  was  represented  by  counsel;  and  that  she  waived  trial  by 
Jury,  After  hearing  the  testimony  of  the  witnesses  and  the  argximents 
of  counsel,  the  court  found  the  defendant  guilty  in  manner  and  form 
as  charged  in  the  Information,  entered  Judgment  on  the  finding  and 
sentenced  her  to  confinement  in  the  County  Jail  for  a  term  of  four 
months.  She  prosecutes  this  writ  of  error  to  reverse  the  Judgment, 

Section  192,20  (1)  of  Chapter  38,  111,  Rev,  Stat,  1937, 
reads:   "No  person  shall  obtain  or  attempt  to  obtain  a  narcotic 
dmig,  or  procure  or  attempt  to  procure  the  administration  of  a 
narcotic  drug  *  ♦^  *  by  the  use  of  a  false  name  or  the  giving  of  a 
false  address*.   Defendant  urges  that  the  allegation  that  defendant 
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gave  a  "false  address"  states  a  conclusion  and  without  further  alle- 
gations of  fact  does  not  charge  a  crime.  She  asserts  that  although 
the  information  may  follow  the  language  of  the  statute  creating  the 
offense,  merely  framing  an  information  in  the  language  of  the  statute 
is  insufficient,  unless  the  statute  sets  forth  the  particular  acts 
constituting  the  crime.  She  insists  that  as  the  information  failed 
to  charge  her  with  the  commission  of  an  offense,  the  court  never 
acquired  Jurisdiction  of  the  subject  matter.  There  was  no  motion 
to  quash  the  Information,  or  in  arrest  of  Judgment,  nor  was  there 
a  request  for  a  bill  of  particulars*  Defects  in  an  information  that 
do  not  go  to  the  real  merits  of  the  case  on  the  question  of  the 
guilt  or  innocence  of  the  accused  are  considered  waived  after  Judgment, 
when  the  sufficiency  of  the  information  is.  not  questioned  in  the 
trial  court.  People  v.  Glassberg.  326  111,  379,  392;  People  v.  Peroar 
181  111,  App,  666,  668,   The  general  rule  is  that  it  is  sufficient 
in  an  indictment  or  Information  to  state  the  offense  in  the  language 
of  the  statute.  This  rule,  however,  applies  only  where  the  statute 
sufficiently  describes  the  crime,  Where  the  statute  creating  the 
offense  does  not  describe  the  act  or  acts  which  compose  it,  such 
acts  must  be  specifically  averred  in  the  indictment  or  Information, 
People  V,  Chiafreddo.  381  111,  214,  We  are  of  the  opinion  that  in 
the  case  at  bar  the  statute  sufficiently  describes  the  crime, 
Defendant  states  that  the  information  should  have  alleged  that  she 
gave  a  certain  named  address,  that  such  address  was  false  and  that 
she  knew  it  was  false.  The  words  "unlawfully  and  intentionally" 
sufficiently  allege  that  the  defendant  gave  a  false  address 
knowingly  for  the  Illegal  purpose  of  obtaining  narcotics.  We  are 
of  the  opinion  that  the  information  is  aufflcient. 
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Defendant  maintains  that  the  court  trying  a  defendant 
for  a  criminal  offense,  must  fully  Inform  such  defendant  of  his  or 
h»r  constitutional  right  to  a  trial  by  Jury  as  a  condition  precedent 
to  the  jurisdiction  of  the  court  to  try  the  defendant  without  a 
Jury.   It  will  be  observed  that  the  defendant  does  not  contend 
that  she  was  not  fully  informed  of  her  right  to  a  trial  by  Jury, 
©r  that  she  waived  such  right  under  any  misapprehension.  The 
record  shows  that  she  was  present  in  open  court,  was  represented 
by  counsel  and  waived  a  Jury  trial,  The  defendant  has  not  brought 
before  us  a  reoort  of  the  proceedings  at  the  trial.  The  record 
imports  absolute  verity,  In  the  absence  of  a  report  of  the  proceed- 
ings at  the  trial,  we  are  bound  to  assume  that  the  waiver  of  trial 
by  Jury  shown  by  the  record  was  understandingly  made. 

Finally,  defendant  states  that  "the  Jurisdiction  of  courts 
of  special  or  limited  Jurisdiction  must  affirmatively  appear  on  the 
face  of  the  record,"  The  Municipal  ^ourt  of  Chicago  has  Jurisdiction 
to  try  and  determine  cases  charging  misdemeanors.  We  have  held 
that  the  Information  in  the  Instant  case  charges  a  misdemeanor. 
Hence,  the  court  had  Jurisdiction  to  try  and  determine  the  case. 
Perceiving  no  error  in  the  record,  the  Judgment  of  the  Municipal 
Court  of  Chicago  is  affirmed* 

JUDGMENT  AFFIRMED* 

HEBEL  AND  KILLEY,  J, J,  CONCUR* 
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BSI^JALIIN  D.    HITHOLZ, 

Appellant, 


319I.A.  115^ 


Appeal   froi 


TELLOV/  CiiB  C  OIIP  ANY  jft  "'"corporation, 
am  ABllMld  and  L^;iK!Y  A,   JOimsOH, 
/Appellees, 


3U|r(Sy4«Cl,0  our  t , 
Cook  Counjty.  Jfi. 

A 

MB.  JUSTICE  I/IATOHETT  DSLTVERSD  THE  OPIITION  OF. 

April  12,  1940,  pledntiff  was  a  passenger  in  Chicago 
in  a  cab  of  the  Yellow  Cab  Company,  driven  by  defendant  Sam 
Abrams.  At  or  near  the  intersection  of  V/alton  Place  and  Mighigan 
Avenue,  the  cab  collided  with  an  automobile  ovmed  and  driven  by 
defendant,  Leroy  a,  Johnson.  Both  vehicles  were  going  south  in 
Michigan  Avenue.  Plaintiff  was  severely  Injixred.  July  16,  he 
sued  the  cab  company,  Abrams  and  Johnson,  and  filed  a  complaint 
charging  ne,;^ligenee  in  the  operation  and  control  of  the  respective 
vehicles  and  the  violation  of  ordinances  of  the  Chicago  l-ark 
District  and  the  statutes  of  Illinois. 

The  cause  was  tried  by  jury.  Plaintiff  testified  in  his 
own  behalf.  At  the  close  of  the  evidence  for  plaintiff,  on  notion 
of  defendant  the  court  instructed  the  jury  to  return  a  verdict  in 
favor  of  Johnson.  The  verdict  was  returned  and  juigment  entered 
on  it.  At  the  close  of  all  the  evidence  a  notion  of  defendant 
Abraias  and  the  cab  company  for  a  like  instruction  in  their  favor 
was  denied.  The  cause  as  to  them  was  submitted  to  the  jury,  which 
ret\irned  a  verdict  of  cioilty  with  damages  assessed  at  ^200,  Motions 
for  a  new  trial  were  denied  and  judgment  for  plaintiff  entered 
against  the  cab  company  and  Abrams.  Plaintiff  appeals  from  both 
judgments. 

As  to  Johnson,  plaintiff  contends  the  court  erred  in 
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directing  a  vardiot.  ¥/hen  the  motion  was  rnade,  plaintiff  was 
the  only  occurrence  witness  who  had  testified.  His  evidence  in 
substance  was  to  the  effect  that  about  7:15  P,  M.  on  the  day  in 
question,  he  becatne  a  passoiger  in  one  of  the  cabs  of  the 
defendant  cab  caapany,  driven  by  Abrariia,  to  be  driven  to  his 
home  at  20  Bast  Delaware  Place;  that  he  was  driven  at  a  speed  of 
about  50  miles  per  hour;  that  he  asked  the  driver  to  slow  down 
and  prcMised  hira  a  ti]^  if  he  would  do  so,  and  that  the  driver 
slowed  up  a  little;  that  the  cab  was  about  40  feet  in  the  rear 
of  the  automobile  driven  by  Johnson;  that  the  cab  and  the  auto- 
mobile were  going  south  in  the  second  lane  ts^an.   the  cvirb;  that 
as  they  approached  the  intersection  of  v.'alton  Place  and  North 
Michigan  Avenue  the  signal  light  was  green  for  north  and  soutji 
traffic;  that  Johnson**  car  stopped  suddenly  without  the  driver 
giving  any  signal  or  warning;  that  the  automobile  was  going 
about  40  miles  an  hour;  that  the  district  was  built  up;  that  the 
oab  and  the  automobile  collided;  that  plaintiff,  who  was  sitting 
in  the  rear  seat  of  the  taxicab,  was  holding  on  to  a  strap  on  the 
right  hand  side  of  the  cab;  that  the  strap  ripped  and  plaintiff 
was  thrown  into  the  air  and  on  to  the  floor  of  the  taxicab;  that 
his  head  was  bloody  and  his  clothes  covered  with  blood.  He  was 
helped  out  of  the  cab  and  taken  to  Henrotin  Hospital,  where  he 
was  treated. 

We  hold  this  evidence  is  sufficient  to  require  a  sub- 
mission of  the  issues  of  fact  between  plaintiff  and  Jo|mson  to  the 
Jury,  It  showed  prima  facie  that  in  two  particulars  defendant 
Johnson  was  negligent  in  failing  to  comply  with  the  provisions  of 
the  Illinois  statutes  by  not  giving  a  signal  to  the  driver  of  the 
vehicle  in  the  rear  before  making  a  stop  and  in  driving  at  an 
excessive  rate  of  speed.  111.  Rev.  Stat.,  1941,  Chap.  95,  §§65o, 
66  and  67(3).  Therefore,  the  issues  should  have  been  submitted  to 
the  Jury.  Shannon  v.  Nightingale,.  321  111.  168;  Purdy  v.  Hall, 
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134  111.  298;  Pullman  Palace  Car  Co.  v.  Laaok.  143  111.  242,  251; 
Sullivan  V.  Qlhaver  Co..  291  111.  359;  and  Housley  v.  Noblett,  234 
111.  App.  59,  63.  Attorneys  for  Johnson  suf.gest  that  merely 
stopping  the  auto  nay  not  be  regarded  as  negligence  and  cite  a 
line  of  cases  vjhere  it  has  been  held  that  under  circumstances 
appearing  in  each  of  the  cases,  mere  parking  of  an  automobile  in 
the  road  is  not  negligence.  These  cases  are  quite  distinguishable 
from  a  case  like  this,  where  the  evidence  justifies  an  inference 
of  negligence. 

Again,  it  is  urged  the  negligence  of  Johnson,  if  any, 
was  not  the  proximate  cause  of  plaintiff *s  injuries.  This  ques- 
tion also  was  for  the  Jury.  The  instruction  to  return  a  verdict 
In  favor  of  Johnson  and  the  entering  of  a  judgment  on  the  verdict 
against  plaintiff  must  be  held  erroneous.  The  judgment  in  favor 
of  Johnson  must  be  reversed.  Under  Section  92  of  the  Civil  Prac- 
tice Act  (Smith-Hurd  Anno.  Stat,,  Chap.  110,  par.  216)  it  does  not 
necessarily  follow  that  the  judgment  against  the  cab  company 
and  Abrams  must  be  reversed.  Plaintiff,  however,  contends  that 
this  judgment  should  be  reversed  also,  because  the  damages  allowed 
are  insufficient  and  because  of  other  errors  in  the  trial.  ?/e 
hold  the  damages  allowed  to  plaintiff  are  inadequate.  The  evidence 
produced  by  him  tended  to  show  that  he  was  in  perfect  physical 
condition  before  the  accident.  As  a  result  of  the  collision  of 
the  vehicles  he  was  violently  thrown  to  the  floor  of  the  cab  in 
which  ^9   was  riding  and  from  head  to  foot  was  covered  with  blood. 
His  knee  was  bruised  and  bleeding.  There  was  a  gash  on  his  head 
three  inches  long.  He  was  taken  to  Henrotin  Hospital  where  it  was 
sewed  up  by  four  stitches.  He  was  given  an  anti-tetanus  injection 
and  taken  to  his  home.  Next  morning  he  saw  Dr.  Corbet t,  who  caused 
X-rays  to  be  taken  of  his  head  and  spine.  He  sav  Dr.  Corbett  seven 
times  in  the  two  weeks  following  the  accident.  During  August  he 
was  treated  by  Dr.  Shambaugh.  He  had  pains  in  his  neck,  head  and 
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ahoxilder.  Dr.  Shambaugh  sent  him  to  an  X-ray  laboratory  where 
X-ray 3  were  taken  of  his  head  and  neck.  In  April,  1940,  he 
consulted  Dr.  Niemann  three  times.  The  stitches  remained  in  his 
forehead  about  a  week  or  ten  days  and  were  taken  out  at  Dr. 
Corbett'B  office.  He  gave  away  his  hat  and  clothes,  which  were 
ruined  in  the  accident  and  which,  he  testified,  were  of  the  value 
of  #95.  For  the  first  treatment  at  Henrotin  Hospital  he  paid 
$5,50,  It  is  significant  in  this  connection  that  these  defendants 
in  their  answer  averred  as  one  of  their  defenses  that  they  had 
settled  with  the  plaintiff  for  the  sum  of  #350,  A  judgment 
grossly  inadequate  in  the  amount  of  damages  allowed  is  reversible 
Just  as  a  judgment  grossly  excessive  would  be,  Montgomery  v» 
Simon.  309  111,  App.  516;  Luner  v,  Gelles,  314  111,  App.  659; 
Dimick  V.  dchiedt.  293  U.  S,   474,  486, 

Instruction  Wo,  1,  given  at  the  request  of  the  defendants, 
is  subject  to  criticism  in  that  it  particularly  pointed  out  the 
testimony  of  plaintiff  and  called  attention  of  the  jury  in  that 
connection  to  the  fact  that  it  had  a  right  to  take  into  considera- 
tion that  plaintiff  was  interested  in  the  result  of  the  suit.  This 
was  error,  plaintiff  and  defendant  Abrams  both  being  natural 
persons.  Doellefield  v.  Travelers  Ins.  Co..  et  al..  303  111.  App.  123, 

For  these  reasons  the  judgment  must  be  reversed,  althou^ 
we  think  it  altogether  probable  the  inadequate  damages  allowed  by 
the  jury  were  brought  about  by  plaintiff's  own  conduct.  He  himself 
was  an  attorney.  Wisely,  he  employed  an  attorney  to  represent  him 
in  the  case.  Unwisely,  he  insisted  on  participation  in  the  trial, 
notwithstanding  admonitions  from  the  trial  judge.  The  truth  of 
the  old  adage  about  the  lawyer  who  tries  his  own  case  was  again 
demonstrated.  However,  the  errors  pointed  out  require  reversal  of 
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both  judgments.     The  jvidginents  will  be  reversed  and  the  cause 
remanded  for  another  trial. 

RlilVER^lD  MUD  REMiiNDED. 

Niemeyer,   J.,   concurs. 

O'Connor,  P.J.:      I  agree  with  the  result  but  not  in  what  is  said 

in  reference  to  Instruction  No.   1. 
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JOSEPH  BRDCKMAN, 

Plaintiff  -  Apoellee, 
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APPEAL  FROM 


THE  .PEOPLES  QASlMsW'^m^^imE 
COMPANY  an^J«flN  M.  GALLAGHl?^ 

Defendants  -  Appellants, 


MIU  JUSTICE  KILSY  DELIVERED  THE  OPINION  S>^-<HE  COURT. 

This  Is  a  personal  injxiry  action  with  Judgment  JTiftr 
plaintiff  on  a  verdict  for  ;>35, 000.00.  The  defendants  have 
appealed* 

Trial  was  had  on  plaintiff's  amended  complaint  charging 
negligence  and  willful  and  -Tanton  conduct.  The  answers  of  the 
defendants  denied  negligence,  willful  and  wanton  conduct  and  in 
the  alternative  charged  that  If  they  were  guilty  of  willful  and 
wanton  conduct,  plaintiff  was  guilty  of  contributory  willful  and 
wanton  conduct;  and  alleged  that  plaintiff  placed  himself  in  peril 
with  conscious  indifference  to  his  safety  and  a  conscious  willingness 
to  incur  injury,  which  conduct  contributed  to  the  proximate  cause 
of  his  Injuries,  The  willful  and  wanton  count  was  vrlthdrawn  before 
the  case  went  to  the  Jury,   The  plaintiff  did  not  testify  as  an 
occurrence  witness  because  h©  said  he  had  no  recollection  of  any 
of  the  circumstances  leading  to  or  surrounding  the  accident. 

The  occurrence  witnesses  for  plaintiff  were  Wenneretrom 
and  Palmer,  a  cab  driver,  and  for  defendant,  Gallagher  the  driver 
cf  the  Company  truck  and  Niemec  who  was  driving  behind  Gallagher 
at  the  time  of  the  accident.  The  evidence  as  to  the  speeds  of 
the  respective  cars,  the  circumstances  of  the  Impact  and  of  drinking 
on  the  part  of  plaintiffs  and  his  companions,  is  in  conflict* 
Enough  testimony  is  undisputed  from  which  a  general  description 
of  the  accident  is  possible* 
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On  December  13,  1939,  plaintiff,  Vi/ennerstrom,  Bheehan, 
Palmer  and  Erickson,  W.  P.  A,  employees  working  at  the  Chicago  St a*® 
Hospital  on  West  Irving  Park  boulevard,  were  southbound  on  Morth 
California  avenue  about  7  P.M.  in  Wennerstrom^s  automobile,  a  1934 
Plymouth  purchased  four  days  before,  Wenneretrom  was  driving, 
with  olaintiff  sitting  in  the  right  front  seat  and  the  other  three 
men  in  the  rear  seat.  They  had  finished  work  about  4:30  P,M,  had 
met  later  in  Berky*8  Tavern  at  3415  l^'est  Irving  Park  boulevard  and 
after  spending  some  time  there,  were  riding  to  400  South  Peoria 
street  to  ^et  Christmas  cards  which  they  had  purchased  from  Palmer, 
The  streets  were  dry.  The  dim  lights  on  bis  automobile  were  lighted 
and  apparently  the  intersection  of  Calif ornla  and  Chicago  avenues, 
which  the  car  was  approaching,  was  well  lighted.  Defendant  Gallagher 
was  driving  a  Gas  Company  truck  east  on  Chicago  avenue,  with  the 
wheels  of  the  truck  straddling  the  south  rail  of  the  eastbound  tracks, 
Wennerstrom's  car  and  the  Company  truck  collided  on  the  south  side 
of  Chicago  avenue,  a  little  east  of  the  center  of  Cglifomia  avenue. 
The  passenger  automobile  overturned  several  times  and  pla^intiff  was 
seriously  injured* 

Defendants  moved  for  directed  verdicts  at  the  close  of 
plaintiff's  case  and  at  the  close  of  all  the  evidence.  Both  motions 
were  denied.  It  is  defendants'  contention  that  the  element  of 
plaintiff's  due  care  was  not  proved,  since  plaintiff,  himself,  had 
no  memory  of  any  circumstances  of  the  accident  and  no  one  else 
testified  that  plaintiff  did  or  said  anything  at,  or  immediately 
prior  to,  the  accident.  They  »ay  the  truck  came  from  olaintiff' s 
right  and  had  he  elected,  he  could  have  seen  it  more  readily  than 
the  driver  and,  since  he  had  not  shouted  or  earned  the  driver  in 
any  way,  it  would  appear  that  he  had  not  looked  although  he  had 
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opportunity;  that  as  a  oonsequenc©  there  was  no  proof  of  his  due 
care.  We  cannot  agree  because  that  element  could  be  inferred  from 
other  circumstances  in  the  case  in  the  absence  of  plaintiff's 
testimony,  (Newell  ▼.  C.  C>  C.  &   St^  L.  Ry.  Co.p  261  111.  505). 

Vi'ennerstrom  testified  that  he  saw  the  truck  both  before 
he  commenced  to  cross  end  Just  before  the  impact.  The  inference 
could  easily  be  drawn  that, under  those  circumstances, nothing  the 
plaintiff  could  have  done  would  have  aided  in  any  way  to  avoid  the 
accident.    It  may  be  that  the  plaintiff  believed  that  any  warn- 
ing would  hamper  the  driver  and  the  Jury  might  infer  that  any 
warning  or  shouting  or  any  other  effort  on  the  part  of  plaintiff, 
would  have  served  only  to  confuse  the  driver  or  to  increase  the 
danger  and  may  have  inferred  that  due  care  required  that  plaintiff 
be  quiet.  To  sustain  defendants*  position  would  require  us  to 
say  that  there  is  no  evidence  tending  to  prove  that  element.   The 
nature  of  the  case  renders  direct  evidence  Imuossible  and  the 
testimony  of  wennerstrom  has  sufficient  from  which  any  inferences 
of  due  care  or  lack  of  it  may  be  drawn.  We  think  the  motions  were 
properly  denied.  The  defendants  rely  on  Opp  v,  Prjor*  294  111,  538, 
a  similar  case,  to  sustain  their  contention  on  this  point.  It  is 
sufficient  to  distinguish  the  cases  on  the  point  that  the  driver, 
there  testified  that  she  looked  and  did  not  see  the  train  coming. 
We  cannot  say  as  a  matter  of  law  there  was  lack  of  due  care  on 
plaintiff's  part. 

This  case  must  be  retried.  It  presented  issues  of  fact 
in  great  conflict,  and  a  very  serious  injury.  Under  these  cir- 
cumstances it  is  essential  that  the  trial  be  free  from  error  or 
prejudice.  The  court  in  giving  the  following  instructions,  plaintiff's 
Nos,  1  and  2,  committed  reversible  error.  The  first  is  as  follows! 

"If  you  believe  from  the  evidence,  under  the  instructions 
of  the  court,  thet  the  plaintiff  was  riding  as  a  passenger 
in  an  automobile  which  was  being  operated  southward  at  the 
time  of  the  accident  comolained  of  in  this  case,  and  that  he 
was  then  and  there,  and  at  all  times  prior  thereto,  in  the 
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exercise  of  ordinary  csre  for  his  own  Psfety,  and  If  you 
further  believe  from  the  evidence  thr  t  the  defen  ants 
were  guilty  of  negligence  In  the  management  and  operation 
of  their  truck,  at  the  time  and  place  In  question,  as 
charged  In  plaintiff* s  declaration,  and  that  such  negligence, 
If  you  find  that  the  defendsjits  were  negligent,  proximately 
caused,  or  contributed  to  cause,  the  collision  In  Question 
and  the  Injury,  If  any,  to  the  olalntiff,  then  the  plaintiff 
is  entitled  to  recover  against  the  defendants  In  this  case, 
even  though  you  further  believe  from  the  evidence  that  the 
driver  of  the  automobile  in  which  plaintiff  was  riding  as 
a  passenger,  as  aforeseid,  vas   also  guilty  of  negligence 
which  contributed  to  cause  the  collision  In  questioii.'' 

The  second  is: 

"The  court  Instructs  the  Jury  that,  if  you  find  and 
believe,  from  the  preponderance  of  the  evidence,  that  the 
defendants  were  operating  their  truck,  at  the  time  in  question, 
at  a  greater  rate  of  speed  than  was  reasonable  and  proper, 
having  regard  for  the  traffic  and  the  use  of  the  v/ay,  so  as 
to  endanger  the  life  and  limb  of  any  person^ ,    and,  in  so  doing, 
were  guilty  of  negligence,  as  a  direct  result  of  which  plain- 
tiff was  injured,  if  you  so  find,  then  you  aljould  find  for 
the  plaintiff,  provided  it  is  found  that  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety*" 

The  effect  of  these  instructions  was  to  tell  the  jury  that  plaintiff 

was  a  guest,  to  whom  Wennerstrom^s  negligence,  if  any,  could  not 

be  imputed.  It  eliminated  from  the  consideration  of  the  Jury  an 

element  at  IssuA  which  was  required  to  be  decided  adversely  to 

defendants  before  plaintiff  was  entitled  to  recover.  There  was 

evidence  that  plaintiff  and  his  companions  were  engaged  in  a  Joint 

enterprise,  (Restatement  of  Torts  p.  1277;  Grubb  v.  111.  Teiroinal  Co.. 

366  111,  330),  and  the  question  was  for  the  Jury,   Were  the  jury 

to  find  defendants  guilty  of  negligence  and  still  find  that  plaintiff 

and  his  companions  were  engaged  in  a  joint  enterprise,  and  further 

find  that  We^f^sJ^strom  was  negligent,  then  the  latter' s  negligence 

was  imputable  to  plaintiff  so  as  to  bar  his  recovery.  No  other 

instructions  given  could  cure  the  error,  Hanson  v.  Trust  Company, 

of  Chicago.  380  111.  194, 

In  aid  of  the  second  trial,  we  call  attention  to  the  cir^ 

oumetanoes  surrounding  the  testimony  of  plaintiff's  expert  witness, 

a  neurologist.   He  examined  plaintiff  for  the  first  time, 

two  and  one-half  weeks  before  the  first  ttl?id,  confining 
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his  examination  to  plaintiff's  brain  and  nervous  system.  He  testified 
that  he  found  the  pupil  of  olalntlff's  right  eye  larger  than  that 
of  the  left  and  both  sluggish  to  light;  that  nlalntlff's  eyes, 
when  he  was  asked  to  look  to  the  left,  veered  beck  and  forth  from 
right  to  left  and  that  his  reflexes  were  exaggerated*   As  a  result 
of  his  examination  he  concluded  that  plaintiff  had  had  a  "brain 

u 

involvement  ,  most  likely  concussion.  In  answer  to  a  htrpothetlcal 
question  containing  a  recital  of  rjlaintiff's  dizzy  spells,  headaches 
and  blurring  of  the  eyes,  difficulty  in  outting  his  head  backward 
or  lying  down,  the  neurologist  gave  as  his  opinion  that  plaintiff's 
condition  was  caused  or  could  have  been  caused  by  the  accident. 
Defendants  moved  to  strike  the  testimony  regarding  the  exaggerated 
reflexes  and  movements  of  the  eyes  on  the  ground  that  the  movements 
were  in  the  control  of  plaintiff  and,  accordingly,  subjective  rather 
than  objective,,  The  motion  was  denied.  The  doctor  based  his  con- 
clusion of  plaintiff's  condition  "upon  my  findings".  The  findings 
were  substantially,  the  exaggerated  reflexes  siid  veering  of  the  hjbb. 
There  is  a  dlst)ute  whether  the  doctor's  testimony  is  admissible, 
defendants  claiming  that  it  is  not  since  it  was  based  at  least  in 
part  upon  subjective  symptoms,  plaintiff  claiming  that  the  doctor 
testified  only  to  objective  findings  and  not  to  any  statement  by 
the  plaintiff.  Following  defendants'  motion  to  strike,  the  following 
colloquy  took  place J 

"The  Court:  Are  you  testifying  to  the  objective  finding 
or  subjective? 

The  Witness?  Exclusively  objective. 
The  Court:  It  may  stand," 

The  reflexes  which  the  witness  claimed  were  exaggerated  were  tested 

in  the  usual  way,  by  tapping  the  patient's  leg  about  the  knee  and 

"end  phalanx"  of  th6  middle  finger  of  the  hand  and  observing 

respectively  the  movement  of  plaintiff's  leg  and  the  other  fingers 
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of  the  hand.  Our  oourts  have  held  that  physical  manlfestatlona  in  th« 
control  of  th#  patient,  as  well  as  statements  of  the  plaintiff,  are  sub- 
jective symptoms,  (Grelnice  v.  ChloaRO  City  Ry.  Co..  234  111.  564)  and 
that  expert  conclusions  based  on  finding  partial  objective  and  partial 
subjective  are  not  permitted,   Wglls  Brothers  v.  Industrial  Ooaimisslonf 
306  111,  191,  but  there  Is  authority  for  admitting  expert  testimony  of 
reflexes  under  proper  elroumstances,   ??chmldt  v,  Ohloago  City  Ry.  Co^ 
239  111.  494;  &oldber^  v.  Caoltol  Freight  Lines.  47  N.  E,  (2)  67.  It 
Is  true  that  the  doctor  said  that,  excluding  the  physical  manifestations, 
the  other  symptoms  were  sufficient  for  his  conclusion, but, under  the 
circumstances,  we  cannot  but  feel  that  the  doctor's  testimony  as  a  whole 
was  not  helpful  to  a  proper  detennlnatlon  of  the  case.  His  conclusion 
was  that  the  examined  had  had  a  brain  Involvement,  most  likely  concussion, 
and  that  there  were  brain  changes  with  no  hope  of  recovery.   It  may  be 
that  the  Jury  understood  that  as  a  result  of  the  accident,  plaintiff's 
brain  was  Injured,  the  injury  caused  certain  changes  in  it  which  were 
permanent  and  that  these  changes  brought  about  the  heacaches,  disziness 
and  blurring  and  specks  before  theqres.   The  best  safeguard  against 
error  in  the  terms  of  expert  medical  testimony  is  close  attention  to  and 
control  by^  the  court  of  the  witnesses,  Opp  ▼•-  Prvor.  294  111,  538,  It 
was  improper  for  the  court  to  ask  the  witness  to  determine  whether  the 
latter' e  testimony  vras  based  on  objective  or  subjective  findings.  The 
court,  because  of  the  nature  of  the  testimony,  should  have  been  especially 
careful,  for  the  average  oerson,  who  must  be  considered  as  the  average 
Juryman,  has  little,  if  any,  knowledge  of  the  wonderful  structures  and 
functions  of  the  senses,  nervous  system  and  brain.   The  highly  technical 
language  involving  medical,  psychological  and  psychiatrical  tei^s  should 
be  reduced  so  far  as  possible  to  lay  terms.  Certainly,  no  injury  can  be 
more  painful  and  dreadful  in  its  effect  than  a  brain  injury,  and  plain- 
tiffs are  entitled  to  have  the  benefit  of  every  legal  element  of  damages, 
but  Justice  in  compensation  can  be  attained  only  by  the  court's  control 
of  the  witnesses  and  testimony,  so  that  the  Jury  may  understand  and  that 
no  prejudftoe  may  result. 
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^XXai©a»^»  naad  arari  hlvotli    ^xncml&fi9t  eriJ  lo  aiu^an  axl;f  lo  aaoaoad    ,JtJL»oo 

agsisv.^   9x1^  SA  Sateftiafioo  ad  Jsi'in  oifw   ,noa"  ar  agsiaTs  ari?  lot   ,Xulartfio 

f^«r,  sf-ijyd-o»id'a  Xa^tarmoK  9d^   to  a^JbaXwonjC   ,it«B  1i   ^aXJJiX  aari  ,ii3BTXi/t 

X'^oXmi5«3'  ^Xii^iri  ariT      .nXjRid  6ft.«  aa^ais  aucraaa   ^aaaaaa  aii*  to  aisoi^onvt 

fcXwoiia   affi^aJ   lsiOtti»itioxBq  ba»  iMHt-golorioxaq   ^XaojLbaa  afliTXovoi  9:s&u:^a»l 

ad  Oiso  >ci^/t,fl-t  en   ^xlnl^itBt     »Biciei  y.«X  o;r  aXdiaaoq  aa  tat  09  b99ub9%  atf 

-nlaXq  btm   ^x'^ult^L  nl»ici  r  naxl*   *9alla  aJi  ni  lDtbB9tb  ba&  litlnlBq  rxo« 

^saaaaa^  to  in^tcele  Xa  eX  XTtare  lo  Jllanad  ari:^  avaxl  o*  68X;tii'fla  ana  allX# 

XoiJnoo  g'Jiwoo  adJ  ^d  ^tX«o  fcenlaJJa  ad  nao  noWaanaqmoo  at  90tt9Ut  tud 

itUti  bam  baatatBbeui  taa  Xtvl  ad;f  ^adJ  03    j^nowXJae?  Ana  aaaaanJiv  arij  lo 

.a'Xi/eat  x.eo     ••Aibtrteiq  on 
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The  hypothetioal  question  px^pounded  to  and  answered  by  the 
neurologist  did  not  Include  all  of  the  disputed  facts.   Defendants 
are  in  no  oosition  to  complain,  however,  beeauee  they  did  not 
object  to  the  doctor  testifying  before  olaintiff  was  cross-examined. 
The  facts  not  included  in  the  hypothetical  question  were  developed 
on  cross-examination. 

We  have  not  considered  the  questions  of  weight  of  the 
evidence,  whether  the  verdict  was  excessive,  and  need  not  consider 
the  question  of  oropriety  of  an  amendment  allowed  but  not  made, 
nor  of  refusal  to  grant  a  new  trials 

For  the  reesons  given  the  judgment  is  reversed  and 
the  cause  is  remanded  for  a  new  trial  >rith  directions  to  proceed 
in  accordance  with  the  principles  outlined  herein. 


JUDGMENT  RSVEHSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS, 


BURKE,  P,J.  AUD  HEBEL,  J.  CONCUR* 


ioit  bib  -fisriJ  s3iifas»J    jievdwori   ^ni^l^KOo  ct  a^ttlaoq  on  nl  art*? 

•n9liecXg!i»7t9>«.ao^o  n© 
^9h'im  Son  Slid  1)»v«IIb  Jiiam5/f»ffra  na  1«  %:}eMqm.q  lo  n<)J^J-f»«yp  srfj 
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Appellee, 
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TAFT  DORSEY, 


BORIS  KRILOFF  and  SAM  NEW«^, 
doing  business  as  BORI^-^AVERN, 

Defendants, 

On  Appeal  of  JiiffDERWRITERS  AT  LLOYDS 
and  JOHN  S.  LORD,  Attorney  In  Fact, 

Aopellants* 


-''■■"Wftm   FROM 


^PEHIpR  f  OU 


318  I.A.  116 

THE  OPIHION  OP  THE  C(3TmT. 


MR.  JUSTICE  KILEY  DELIVERED 

This  is  a  garnishment  proceeding  upon  plaintiff's  Judgment 
for  $5,000»00  against  defendants  Kriloff  and  Newman  in  a  dramshop 
action.  The  defendants  were  insured  by  Lloyd's,  garnishees,  and 
plaintiff,  garnlsher.  In  a  trial  without  a  Jury,  had  judgment  for 
S5, 000.00,  and  garnishees  atDoeal, 

Defendants  operated  a  tavern  on  Indiana  avenue  in 
premises  leased  from  Sam  Much,  March  29,1938,  plaintiff  was  injured 
in  a  fight  in  the  tavern  and  sued  defendants  and  Much  in  a  dramshop 
action,.  Ekem  &  Myers,  attorneys,  were  employed  by  the  garnishees 
to  represent  defendants,  Subsecuently,  on  July  28,  1939,  Ekern 
&  Myers  wrote  defendants  that  further  Investigation  of  the  case 
showed  that  at  the  time  of  the  accident  olaintiff  was  an  employee j 
that,  accoi^iingly,  the  accident  was  not  covered  by  the  oolioy  issued 
"bj   garnishee;  that  they  were  to  withdraw  as  attorneys,  and  that 
unless  defendants  made  arrangements  to  defend  themselves,  plaintiff 
would  take  a  default  Judgment^ 

August  29,  1939,  Kriloff  wrote  Ekem  &  Myers  that  he  and 
Newman  intended  to  hold  the  garnishees  responsible  for  any  judgment; 
and  that  Dorsey  did  not  work  for  defendants  alone,  but  for  others 
also*  Sam  Much  appeared  in  the  dramshop  action  by  Rudnlck  &  Wolf, 
attorneys.  The  record  shows  that  September  11,  1939,  Ekem  &   Myers 
withdrew  their  apoearance;  February  28,  1940,  the  action  was 
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QX  A  •jt±i±  'w  X  i> 

Ttm^o  aHT  10  KQiMiqo  sht  canavuaa  yejiji  »oiTeu  . 

baa   .aeexlelmsg   ^  »l>toXJ  x<^  bstusinl  aiew  aJnainele*  eriT     .nciJo* 

«x  eunavs  MtAital  no  n'isvB:f  n  beisiiBqo  a^cafinet&a 

qo4«««'!tfi  a  nl  douH  ba&  atajibnelBb  b9aa  btta  ot»v«j  ©rfj  ni  tfrigii  b  ni 

n-xfti^   ,Q5ex   (85  yX«1.  ao    ^xISn^uoe^doQ     ,9taMba9t9b  ;fnea©iq©i  oJ 

jseXOXcms  da  anvr  ttltnUlc.  tMbito^  ori^T   to  emUf  eriJ   iTb  JaU;?  J&svoris 

Bstrnai  itoiXocv  eilj  Ytf  be-xevoo  Jon  saw  iffl«fiioo«  erf*   ^xl^titbioooa   .i^dit 

:-.3riJ  fifla    ,tTj»ftioJJa  aa  waiMJiw  o^  9i»w  t»rfJ  i^as   jssriBimsg  trf 

l>fla  «£i  ;rail;r  sia^M  A  m»ai;ii  »j<nw  lloXii)!   ,9ZQ1   ,9S  JawswA 

;*fle«3Airt  XM  lot  eXcfianocfaot  8aeilaifti.,8  9rf;t  Mori  oJ  XH>l>nai«x  «ai.werf 

aiariJo  tol  Sud   ^anoXe  aJnabne^iaB  Ttot  ^fnow  *ofl  bib  Y©stoa  JaUj  fina 

,^Xo'*   fi  jivlttbufi.  xd  floiifoa  aodBt^tb  ©riJ  ni  Jbsiaaaca  riowM  m&Q     ,oaXa 

ei9itM  A  fTtsaC;    ,<S5QX    .IX  lecfaaJaer:   j.3ri;f   awcria  Mo3©i  sdT     .a^8OTo;f*a 
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dlsmlesed  for  want  of  proaecutionj  March  1,  1940,  by  stipulation 
of  plaintiff's  attorneys  and  Rudnlck  &  Wolfe,  the  dismissal  order 
was  vacated  and  the  cause  was  reinstated  and  set  for  trial  April 
22,  1940;  May  13,  1940  Judge  McGoorty  again  dismissed  the  cause 
for  want  of  prosecution;  May  14,  1940  Judge  McGoorty  vacated 
the  dismissal  order  and  set  the  cause  for  trial  May  51,  1940; 
June  7,  1940  a  Jury  gave  verdict  for  plaintiff  for  tl, 000.00  upon 
which  Judge  Schwaba  entered  Judgment  against  defendants;  June  19, 
1940,  Judge  Schwaba,  after  notice  by  Rudnlck  &  Wolf  to  plaintiff* s 
attorneys, diamissed  the  cause  as  to  Much;  June  26,  1940  on  alain- 
tlff ^  s  motion  and  notice  to  defendants  a  new  trial  was  granted  and 
set  for  June  28,  1940  by  Judge  Schwaba;  and  November  8,  1940, 
Judge  Lindsay  following  an  ex  parte  trial,  entered  Judgment  for 
plaintiff  on  verdict  against  defendants,  for  .5,000,00» 

The  questions  are  whether  the  plaintiff  at  the  time  of 
his  injury  was  an  employee  of  defendants  or  acting  in  their  behalf J 
and  whether  the  Judgment  was  void  for  procedural  reasons^ 

The  insurance  policy  indemnified  defendants  against 
liability  under  the  Dram  Shops  Act  to  any  person  or  persons  "other 
than  an  employee  or  employees  of  the  assured  or  any  one  acting  on 
behalf  of  the  assured," 

Undisputed  evidence  shows  that  plaintiff  contracted  with 
defendants  to  vatoh  their  place  of  business;  that  he  was  associated 
with  the  Metropolitan  Detective  Agency;  that  at  the  time  of  the 
injury  he  performed  watching  service  for  thirty-four  stores,  builds 
ings  and  garages  in  the  vicinity  of  defendants*  tavern,  for  which 
his  compensation  varied;  that  defendants  paid  him  |4  per  week;  that 
he  guarded  against  holdups,  robberies,  burglaries,  tested  windows 
and  doors  after  olosfing  hours;  that  he  would  be  in  and  out  of  the 


s 

XiiqA  lai^j  -jol  ^re.  f>flB  bei^iBBlm  a«w  assuo  ©rijf  fin*  b&tM&»r  a«w 
»««so  srJjr  ftesalffiBii)  ais^B  ij^ieoOoM  ©gj^jaT.  o^^cx   ^sx  xaM   jOi^ex   ,22 

;C«^ex   ,XS  I5;«is  X*it#    tol   -i,;^    sru  jsa  j&ir*  -i^Xjio  Xfisalfflaj:j&  aitf 

♦ex  »oirt.  j»^oafci,»ief>  *am«ss  tmrn^bot  £««:©?«e  «tf«wifoa  ♦^^tot,  Hoidw 

-fllflXq  no  O^J   ,5S  f^ao^  idom  ojj-  «a  asi^^o  •iS;f  J&»a«ls<alfi,axaiwoJJ« 

^      '9tf«i9V0M  A««   {6€|«irtioa  tsfij^t  ^cf  Q^ex   ,8a  ©mit  i©l  ^aa 

n^m^bul  i>9i9?«a   .lal^j  H?^.g  ££.  <Mi  laJtvoXIol  iteaJbniJ  agfcirX. 

►O0,ono,e-:    lot   ^aififcsfsnslsl)  Janlesa  ^oi^iav  no  ttlialJilq 

U^niiBlcf  sriJ  leria-ariw  ©is  anci;f3ei'-   - -■' 

{IX^ilea  ^i»ii.t  hi  3ni;roB  ^o  8;faaiiaal©l,  to  ea^Qlqa©  a^  , ,.,,,„,  ^.^ 

"♦i>«'XJuefli»  sdJ  lo  lladscf 

l.a»«iooea«  a«w  ad  »«^  {aaaniaiwf  to  ac^Xq  ilaifj  Ha?*.,  o^  Mia»ba^l^ 
•At  \o  a«iJ  aii:f  ts,  SbHH   jitoxtaa^  ayWeaJoa  a«*iJo<io«!iJ©M  adj  d*^ 

^Ilx;tf  ,8s,o;ra  iwo'i-Y^iXil*  nol  ©oXvTtaa  gniiloJisw  fiaflnol-saq  ©d  xtHal 
doidi.  nol   ,fliev«j   UjflAfinalaA  Ic  x*i«Jtoir  9d;r  ai  aagM^S  Jbna  agni 

*BdJ  ijtcav  laq  ^^  -Xd  fii.q  aJfl«£.flataJi  J^J  ;l>f>lt^v  aoiUenevmoo  aid 
awo^niw  iiaj8©;f  ,aal-j«Xsrufd  ^aaiiadcfon  ^aoublcd  HnXu^M  J&aM«tfs  ad 
ad*  to  *i/o  fifl«  nx  sd  JbXxrow  ad  ?«d?   iBtucd  ^HboIo  leitj,  aioob  ba» 
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tavern  several  times  a  night;  that  he  had  never  evicted  anyone 
from  the  tavernj  that  the  night  of  the  Injury  he  accommodated  the 
bartender  by  asking  a  patron  to  remove  his  feet  firom  the  table 
and  the  alteixjation  ensued.   The  only  dispute  in  the  evidence  is 
between  the  testimony  of  Kriloff  and  olaintlff  at  the  trial  and 
in  their  depositions  two  years  earlier.   Their  earlier  testimony 
indicates  that  in  addition  to  watching,  plaintiff  had  the  duty  of 
preserving  order  in  the  tavern,  for  which  he  was  paid  extra  compen- 
sation; that  if  there  was  disorder  he  would  attempt  to  "hush"  it 
before  suggesting  the  police  be  called;  and  that  the  night  in 
question  he  went  into  the  tavern  when  he  heard  noise,  and  those 
who  injured  him  were  "real  noisy  and  drunk*** 

We  believe  that  under  the  circumstances  of  olaintlff s 
relationship  with  defendants  and  his  admission  that  he  was  injured 
while  accommodating  the  bartender,  he  was  clearly  acting  on  behalf 
of  the  asstired  and  we  hold,  therefore,  as  a  matter  of  law,  that 
Lloyds,  garniehees,  are  not  liable  under  the  terms  of  the  policy. 
It  is  unnecessary  to  decide  any  other  pointSe 

,  For  the  reasons  herein  given  the  judgment  of  the  Superior 
Court  is  reversed, 

JUDGMENT  RKVERSED* 

BURKE,    :^,J,    AND  HiCBEL,    J,    CONCUR* 


Ito  X-  j;afitirio^k»v  OCT  ncl*l&5A  ni   Jeil*  as^fsolibnl 

Aenwt^i   ajaw  sd  Jsii^  noJEsalit  jtb  aJflsAnslsf*  rf*lw  Qlriafici^itXerr 

J-^v*^    t  ^stJfiflj  A  as    4?iotei©d*f    ,l>Xeil  iw  JBna  fid^irsax   orl*  lo 

ftoXXoc  9ii,i   "       !T-.t  -  ij  -[Qj!>ni/  ©XcfjBlX  Ttott  a*ie    ,a»9ii8Xir!ta'8   ^e^^oXJ 

•solrt^quS  ad*  Ic  t/isa^fitf^  ©rf?  navi^  nla*5©xi  anoaasT  ©rijf  *xo'4 

(Jie«neT»rt  ai  ^•xffoO 
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MARIE  F,  CULLEHTON,  Administratrix  of   )  O  X  <J^'  X«ii«  ^ 

the  Estate  of  John  F,  Cullerton,       ) 

Deoeased,  )   APPEAL  FROM 

i 

SUPERIOR  .^Q^' 


DILLWYN  M.  BELL, 


Appellant; 


/ 

cofK.  couiIty, 


^^^^MH,    JUSTICE  KILEY  DELITEHED  THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  by  the  administratrix  from  an  order 
denying  her  petition  for  a  body  execution  against  Bell,  The 
petition  is  based  on  so-oalled  findings  of  fraud  on  Bell's  part 
In  a  decree  entered  February  S,  1937,  which  ordered  Bell  to  pay 
John  F»  Cullerton,  since  deoeased,  ''24,500  in  30  days  and  in 
default  of  payment.  Bell  to  show  cause  why  he  should  not  be 
attached  for  contempt* 

The  questions  are  whether  findings  in  the  decree  Justify 
the  body  execution;  and  whether  plaintiff's  instant  action  is  barred 
by  estoppel. 

In  a  prior  proceeding  plaintiff  filed  a  petition  for  a 
rule  upon  Bell  who  had  defaulted  in  payment  to  Cullerton  and  the 
trial  court  found  Bell  guilty.  That  order  was  appealed  from  and 
this  court  (Meaden  and  Cullerton  v,  W.  J.  Anderson  Corp..  301  111, 
App,  390),  reversed  the  order  because,  **  *•♦  we  would  not  be  warranted 
In  finding  that  Cullerton  lost  his  #24,500  through  fraud  on  the 
part  of  Bell",  The  history  of  the  foundation  proceeding  may  be 
had  by  reference  to  that.declsiono 

The  parties  are  the  same   In  this  proceeding  as  in  that 
prior  case  and  the  same  decree  is  the  basis  of  both  actions.  The 
form  of  the  relief  sought  is  different,  but  the  determining  issue 
la  the  same  in  each,  that  is,  the  alleged  fraud  of  Bell,  The 
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.^:  ^fiTW'jjia 


J-JBC  ««Il9a  no  buBit  lo  BsniJ&nlt  beXlBo-os  no  6«ecd  al  aoi^iJ^q 

at  feiifi  exaf)  OS  nl  OOQ.^St-;    ,698i59os6  «cnla    .noJrteXXwO   ^'i  orioL 
9d  ?o«  bXx/orle  ©il  ^rfw  eswso  worls   o*  UbH    ^iR»miBa  to  *Xijb1«6 

fiwiBCf  ai  noX;foa  Jn«J«nX  9*ttltalBlq  i©f(;f9ri^  fins   ;noX*«owo  XJ&ocf  Bti* 

»X»qqo^a©  Tjcf 

«xlJ  ftas  noJfisXXwO  oi  Jnsint/sq  ni  f)9crx«al»f>  Bsd  oriw  XXsU  ncqi;  8Xj»i 

*ru  acn\  58XB©qq«  aaw  -xs^-io  JsrfT      .tJ^XXua  XXaQ  fifli^ol  ;ftMoo  XaXn* 

.XXI  XOe;    <,fl:;.pO  noaie&flA    ,^,  _^  ,v  floJioXXi/O  l>fl<  ii»JbaeM)  ;rTuoo  aiil* 

b^iti&itRv  9cf  Jon  M«ow,9w  ♦*♦  "    »oew^.o»d  -xsMo  «ri*  Itaaiorei   ,(oec   ,qqA 

silJ  no  btj&n-i  A^uKitAi  003,*Sfc  aiil  JaoX  notf-JoXXxiO  i^t  ^aibnlt  at 

•cf  XACi  anifisaoortc  floi*al»ni;ol  exlJ  lo  xioiBlA  eriT     ^"XXeQ  Tto  ^xaq 

.noiaJtosB  .i^ariJ   oit  eon9^ate<x  xcf  fia/I 

iaski  al  %&  snlfiaeoonq  aXrfJ  ni  amsa   fiAi  eis  ioWt^q  adT 

3riT      ,8noi*o£  ri^focf  to  aiaacf  eriJ  al  aanoaB  aaiaa   »riJ  btia  ea«o  tol-xq 

wraai  sn-tniffiia*o&  9.rt;t  Jud   ^JnaieltiB  ai  Jrisaoa  talXa-x  aril  lo  jbioI 

©rfT      ,1X90  ^0  fjira^t  fjegeXXa  ari*    ^al   j,rW    ,xlo«a  ni  emss   ari*  al 


deoltlon  of  the  First  Division  of  this  Court  in  the  prior  proceeding^ 

under 
finally  determined  the  ouestion  of  Bell's  frav^^XR  the  findings 

kn   the  deoree.  Little  ▼.  Blue  Cfpoae  Motor  Coach  Cq.^  346  111,  266, 

It  decided  as  a  natter  of  lav  that  the  decree  was  susceptible  of 

the  construction  that  Cuiierton's  money  was  not  lost  through  fraud 

of  Bell,  There  can,  therefore,  be  no  basis  for  this  proceeding 

under  section  5,   Chap,   77,   111,   Rev,   Stats,  1941  since  the  Instsuat 

petition  rests  on  the  alleged  finding, in  the  decree ^of  fraud  on 

the  part  of  Bell, 

We  need  consider  no  other  point  and  the  Judgment  is 

hereby  affiraed» 

JUDGMENT  AFFIRMED, 

BURKE,  ?,J.  AND  HEBEL,  J.  COHOUR, 


T9bnu 
.ces   .III  &^£    ^,pp  s^DueO  t&ieU  »acoO  fttili   .▼  ^MIM     «»»io**  •*»  c« 

no  buvit  to^»9^99i)  9dS  att^aXfiBlt  £>e^^«XI«  ma  so  «^»«i  aoi?ll»q 
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Abstract 


Tevn  No.    42035 

T!!T,IZABETH  HARPER  and 
MLDRED  MOORE, 


STATB  OF  ILLINOIS 

/iPPELLATE   COURT 

FOURTH  DISTRICT 

February  T® rrir-<?rr  D .    1943. 
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,^v,v-^"rAgen(ic.  No.    22 


Plaintiff  s-Appell^, 


vs. 


TONY  MALANDRONE,  / 

DaftSndant-Appcllant . 


BRISTOW,   J. 

This  is  cm  appeal  by  the  defenu/mt,  TONY  wii^iJIDRONE,  fror 
a  judgrient  rendered  against  hin  in  favor  of  the  Plaintiff,  ELIZABETH 
HARPER,  for  $3,000.00  and  the  Plaintiff,  MLDRED  I/IOORE,  for  1^500.00, 
in  a  suit  for  personal  Injuries  sustained  in  Ohio,  August  17,  1940, 
when  an  autonobile,  in  v.'hich  all  parties  to  tnis  suit  were  riding, 
and  which  v/as  being  driven  by  Defendant-^ippellant  herein,  in  an 
easterly  _direction,  collided  head-on  Vvlth  another  -autonobile  pro- 
ceeding in  a  westerly  direction. 

Appellees,  as  invited  guest  of  Appellant,  were  riding  in 
the  back  seat  v/hile  enroute  fron  their  hone  in  Herrin,  Illinois, 
through  Indianapolis  and  Rictoond,  Indiana,  intending  to  proceed  to 
the  State  of  Delaware.   The  collision  occurred  about  six  niles  oast 
of  Richnond,  Indiana,  and  about  a  couple  of  niles  east  of  the 
state  line. 

The  second  ai:iGnded  complaint  hod  fjur  counts.   The  conplaint 
alleged  such  relationship  of  invited  guests;  that  there  was  heavy 
traffic  of  notor  vehicles  on  the  two  lane  paved  highway  for  nany 
niles  and  up  to  and  at  the  place  of  collision;  that  defendant  drove 
his  autonobile  eastward  at  a  high,  excessive  and  dangerous  rate  of 
speed;  that  an  autonobile  just  ahead  obscured  Defendant's  visibility 
to  the  oast;  that  it  was  his  duty  to  drive  and  operate  his  autono- 
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bilo  so  as  not  to  v.-nntonly  injure  plaintiffs,  tut  in  violation 
thereof  and  havinij  Icnowlodga  of  the  dongorous  positlun  of  said 
guests,  Defend!:mt  drove  wantonly  at  hi;3h,  excessive  and  dangerous 
rate  of  speed  and  v/antouly  drove  to  the  left  upon  the  v/est  bound 
traffic  lane,  attenptin,'?;  to  pass  the  proceeding  car  and  Vv'antonly 
drove  his  autouobile  to  the  north  without  being  assured  of  a 
clear  distance  ahead  v/hereby  he  wantonly  collided  there  vdth  a 
west  bound  autonobile.   Count  5  further  alleged  that  defendant 
having  knowledge  of  the  dangerous  position  of  his  guests,  v/antonly 
and  wilfully  violated  certain  sections  of  the  Statutes  of  Ohio 
specifically  referred  to  in  the  couplaint  by  section  ntonber;  and 
that  as  a  direct  and  proxinate  result  of  sucn  wanton  violation, 
plaintiffs  were  injured. 

Defendant's  misw^er  denied  charges  of  Avantcn  nisconduct; 
alleged  the  duty  to  not  drive  so  as  to  ^vuntonlj'"  injure  plaintiffs, 
was  to  be  interpreted  by  decisions  of  Ohio.   The  ansv/er  filed 
additional  defenses  setting  up  the  Ohio  Guest  Statute,  citing  and 
quoting  fron  decisions  of  Courts  of  Appeal  uf  Ohio;  averring  that 
defendant  was  not  guilty  of  wanton  nisconduct,  that  at  the  tine 
defendant  did  not  have  actual  knowledge  of  the  peril  vmich  re- 
sulted in  the  collision;  that  after  acquiring  actual  knov/ledge 
of  such  peril  that  defendant  did  not  fail  to  exercise  any  care 
for  the  safety  of  plaintiffs;  that  defendant  did  not  have  any 
actual  knowledge  oi   the  approach  of  said  car  \v'ith  which  he  collid- 
ed; that  after  acquiring  knowledge  that  said  west  bound  traffic 
was  not  clear,  tne  defendrait  did  not  fail  to  exercise  any  care 
whatever.   No  reply  to  this  answer  was   filed. 

Appellant  contends  that  the  judgnont  should  be  reversed 

because  of  error  in  giving  instructions  for  p].aintiff,  refusing 

instructions  for  defendant;  and  in  adnitting^  inijroper  evidence, 

and  because  plaintiffs  failed  to  prove  by  the  greater  weight  of 

the  evidence  that  the  injuries  were  duo  to  v/anton  nisconduct  of 

defendant. 
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There  v/as  a  sharp  conflict  batv.'een  witnesses  for  plain- 
tiffs and  defendant  as  to  the  actions  of  dof(3ndant  leading  up  to  and 
resulting  in  the  collision.   The  Defendant  testified  that  for  a 
distance  of  about  tvv-o  niles  hefore  the  accident  he  had  been  driving 
at  the  rate  of  53  niles  an  hour,  75  to  90  foot  behind  the  car  which 
irmediately  preceded  hin  which  bora  a  California  license «  He 
stated  that  after  he  had  left  Ricliniond  the  road  was  crooked,  and 
there  wore  several  care  in  the  east  bound  line  of  traffic  until 
the  Dayton  Road  was  reached.   It  was  here  that  the  Calif ornia  car 
was  left  in  front  of  hin  after  all  other  cars  had  turned  south 
on  said  road.  He  further  testified  that  the  car  in  front  of  him 
suddenly  flashed  its  red  lights  and  wobbled  back  and  forth;  that 
he  applied  his  brakes,  turned  to  the  loft  after  locking  and  de- 
termining that  no  car  was  coning  from  the  ea£;t;  and  that  a  car 
then  cane  from  the  east  up  a   hill,  the  top  of  which  was  475  feet 
east  of  hin,  and  ran  into  a  nail  box  on  the  noi'th  side  37  steps 
east  of  the  point  where  the  defendant  car  and  the  west  bound  car 
collided;  and  that  he  was  not  trying  to  go  around  the  California 
car.  '  , 

^  There  was  testinony  on  behalf  of  plaintiffs  that  all  the 
way  fron  Indianapolis  and  at  the  tine  of  the  collision,  traffic  on 
this  highway  was  ysvj   heavy,  and  that  nany  vehicles  were  travel- 
ing in  a  westerly  direction;  that  the  sun  v/as  saining;  the  pave- 
ment was  dr;.-;  tJiat  the  California  car  Vv'os  about  15  feet  in  front 
of  defendant's  car  inriediately  before  the  accident;  that  the 
vdtness  observed  the  Calif ')rnia  car  about  a  block  av;ay;  and  that 
it  did  not  wobble  and  that  defendant's  car  pulled  up  to  within 
15  feet  of  the  California  oar;  and  that  there  was  no  slovdng  down 
of  the  automobiles,   /oiother  witness  said  there  was  a  steady  stream 
of  passing  cars  along  there;  that  defendant's  car  suddenly  swerved 
to  the  left,  and  v;hen  it  swerved,  witness  saw  a  car  in  front  of 
them,  and  they  cane  together  with  a  terrific  impact.   The  Cali- 
fornia car  did  not  stop,  and  it  was  east  of  the  point  of  impact. 
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Witnesses  tGStiiiecl  that  dofondant's  c:;.r  vms  traveling  from  50  to 
60  nilos  per  hour  and  had  traveled  at  such  rate  of  speed,  except 
through  cities,  nost  of  the  distance  after  starting  the  trip. 

There  vvaG  testinony  of  several  witnesses  that  soiie  tine 
after  the  accident  defendant  pronised  to  pay  hospital  bill, 
doctors  and  jther  bills  and  expenses. 

It  was  agreod  and  stipulated  that  the  lav.  of  Ohio  con- 
trolled the  question  of  liability.   The  "Guest  Statute,"  of  Ohio, 
Ohio  General  Code,  Sec.  6303-6  was  as  follov/s:   "The  owner, 
operator,  or  person  responsible  for  the  operr/uioxi  of  a  notor 
vehicle  shall  not  be  liable  for  loss  or  datiaise  arising  fron 
injuries  to  or  death  of  a  guest  while  being  transported  vdthout 
paynent  therefor  in  or  uoon  said  uotor  vehicle,  resulting  fron  the 
operation  thereof,  unless  such  injuries  or  death  are  caused  by  the 
wilful  or  wanton  liisconduct  of  such  oporetor,  ovmer,  or  person 
responsible  for  the  operation  of  said  notor  vehicle." 

V/axitonnoss  and  wilfulness  in  connection  with  the  Ohio 
Guest  Statute  is  discussed  in  several  recent  decisions  of  the 
Courts  of  Ohio:   Jenkins  v.  Sharp.  140  Ohio  St.  164,  4S  N.  E.  (2d) 
755,  757-75B;  Plaacke  v.  Lease.  41  N.  E.  (2d)  590';  Morrow  v.  Hune 
131  Ohio  St.  319,  3  N.E.  (2d)  39;  Meisner  Vo  Dillon.  43  N.E.  (2d) 
305;  Murphy  v.  Sn?/-der.  63  Ohio  App.  4£3,  27  N.E.  (2d)  152,  155-156. 
In  Fischer  v.  Fafliclc,  52  Ohio  App.  69,  3  N.  E.  (2d)  63,  at  page 
64,  the  Court  said:  "Y/hether  the  driver  used  any  care  after  the 
peril  was  discovered  is  the  issue." 

Appellee  contends  that  the  peril  in  the  instant  case 

existed  before  and  continued  after  appellant  put  on  his  brakes, 

if  he  did,  and  turned  into  the  west  bound  traffic  lane.   In  the 

case  of  Haacke  v.  Lease,  supra,  at  page  599,  the  Court,  in  dis- 

on  the 
cussing  whether  any  evidence  nost  fav.^rable  to  plaintiff/ question 

of  wilful  or  wanton  conduct  under  the  Guest  Statute  existed,  said, 

"There  were  no  facts  that  inplied  a  failure  on  his  part  to 

exercise  care  whon  he  had  knov/ledge  of  any  great  ]-)robability 
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of  ham  to  ttie  parsons  v^.ich  the  exercico  of  cere  v..-juld  avert, 
nor  did  the  facts  exhibit  a  reckless  disrogarcl  upon  his  part  of 
the  consequences."  It  seens  to  us  thr.t  the  facts  in  the  case  et 
bar  show  just  the  contrary. 

In  the  cited  Ohio  cases,  the  uncontradicted  evidence 
shov/ed:   in  one  case,  a  lack  of  knowledge  of  an  inpending  danger; 
in  another,  no  Icnov/ledge  that  the  autoi:K)bile  door  was  not  closed; 
in  another,  there  v.-as  no  knov/ledge  of  the  slippery  condition  of 
the  road;  and  still  another,  where  the  driver  of  an  autonobile 
was  suddenly  blinded  by  lif^hts  of  an  on-couinf.;  car.   In  the  in- 
stant case,  the  defendant  had  full  knowledge  of  the  streaD  of 
autonobiles  coning  fron  the  east  ond  knew  that  to  turn  north  into 
that  lane  of  traffic  v/ould  necessarily  subject  thjse  porsons  rid- 
ing in  his  car  to  great  peril  and  probability  of  hrrr.i.  Heedless- 
ly, the  defandcjit  travelin^;^  at  a  rate  of  speed  of  50  to  60  niles 
an  hour,  closely  behind  another  autonooile,  v,"ithi.'Ut  first  deter- 
nining  that  the  road  way  v.'as  clear,  turned  into  the  n^rth  lane  of 
traffic,  and  caused  the  accident  in  question.   The  defendant  says 
he  did  not  see  the  car  approaching  fron  the  east.   The  law  charges 
a  person" with  the  duty  of  seeing  that  which  is  clearly  visible 
and  within  the  range  of  vision.   Reed  vs.  Lyford.  311  111.  App. 
436,409.   Failure  to  discover  danger  through  recklessness  nay  be 
wilful  or  wanton  nisconduct.  Layton  v.  Oganoski.  £56  111.  App. 
462,  469.   The  rule  of  v/ilful  or  wanton  nisconduct  in  Illinois  is 
uuch  like  that  discussed  in  the  Ohio  decisions.  Walldren  Express 
Co.  V.  Krug,  291  111.  472,  473.   It  is  a  question  for  the  jury 
whether  it  is  v.anton  conduct  to  attenpt  to  pass  a  car  ahead,  with- 
out first  looking  and  observing  the  approaching  oar  in  the  other 
lane  of  traffic  -rind  driving  into  such  otiior  lajie  and  into  colli- 
sion with  the  coning  car.   Schachtrup  v.  Hansel,  295  111.  App. 
303,  313. 

We  are  of  the  opinion  that  there  v;as  sufficient  evidence 
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in  this  case,  if  belioved,  to  warrant  the  jury  in  findini'3  the  de- 
fendant guilty  of  y.anton  tmd  -wilful  nisconduct  o.s  defined  by  the 
Ohio  law.   The  verdict  v/as  not  against  the  manifest  \v3ir;5lat  of  the 
evidence,  and  there  no  error  connitted  "bj'-  the  trio.l  court  in  refus- 
ing the  defendant's  notions  to  direct  a  verdict  in  its  behalf. 

Defendant  furtiier  contends  that  this  judK^nent  should  be 
reversed  because  the  conplaint  did  not  contain  a  recital  of  the 
Ohio  Guest  Statute  or  Ohio  decisions;  that  sane  were  set  up  in  the 
answer  as  affirnative  defense  and  that  no  reply  was  filed  thereto. 
We  think  that  the  conplaint  v/as  properly  drawn;  and  that  the  pre- 
suuption  was  that  the  Illinois  law  and  the  Ohi>..'  lav;  were  identical, 
before  any  difference  was  raised  by  the  answer.   The  trial  proceed- 
ed upon  the  bill  and  answer  as  filed,  a  stipulation  was  entered 
into  between  counse].  for  the  plaintiff  end  defendant  covering  the 
subject  as  to  what  the  law  of  Ohio  was,  and  finally  the  jury  vms 
properly  instructed  uoon  that  subject.   We  do  not  believe  that  if 
a  reply  were  nocossary  that  such  failure  can  nov/  be  urged.   Cairo 
Lunber  Co.  v.  Ladenber.'^er,  313  111.  App.  1,  12;  Ford  Motor  Co.  vs. 
National  Bond  and  Inve^tnent  Co..  294  111.  App.  535,  599. 

-  Reversal  is  urged  because  plaintiffs  weigpemltted  to 
prove  that,  at  various  tii.ies  after  the  injuries  were  received  that 
defendant,  to  several  persons,  had  said  he  was  going  to  pay  plain- 
tiffs' nedlcal,  hospital  and  other  expenses.  We  believe  that  such 
testinony  was  coupetont,  as  an  adnission  against  interest.   Defen- 
dant's instruction  11  in  detail  advised  the  jury  that  such  payments 
and  pronises  of  paynents  would  not  justify  finding  of  guilt  of  the 
defendant  unless  wanton  conduct,  as  charged  in  the  conplaint,  had 
been  proven  by  the  greater  weight  of  the  evidence.   It  v;as  conpe- 
tent  evidence  for  the  jury  to  weigh.   Sullivan  v.  Heyer.  300  111. 
App.  599,  601;   Bradenlcanp  v.  Roup.e.  143  111.  App.  143  111.  App. 
498,  495;  Monroe  v.  Chaldeck,  78  111.  429;   Jasuan  v.  Mo any.  250 
Mass.  576;  148  N.  E.  257;  /ji  Autonobile  Suit,  .\nderson.  P.  533, 
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See.  464  (citing  cases). 

Contention  is  nade  that  the  conplaint  did  n:»t  sufficient- 
ly state  a  cause  of  action.  We  believe  throt  it  did  adequately 
charge  defendant  with  wanton  and  v/ilful  nisconduct  causing  plain- 
tiff's injuries.   As  to  adnissions  of  evidence  of  complaints  nade 
by  defendant's  wife  to  hin,  in  regard  to  his  speed  and  driving 
through  stop  lights  in  cities  on  the  trip  and  in  Riclinond,  near 
the  scene  of  the  collision,  v;e  do  not  think  that  the  trial  court 
erred.   Burke  v.  Mallory.  £94  111.  App.  44S,  444. 

Error  is  assigned  for  refusal  to  grant  r.   now  trial  on 
the  ground  that  the  defendant,  during  the  course  of  the  trial,  and 
during  adjoumnent  of  Saturday  until  Monday,  told  one  of  the  jurors 
that  he,  the  defendant,  had  insurajice.  An   affidavit  of  defendant 
was  filed  several  weeks  after  the  conclusion  of  the  trial  in 
support  of  notion  for  new  trial.   The  affidavit  stated  that  juror 
asked  defendant  if  ho  hed  insurance  and  that  defendant,  being  em- 
barrassed and  surprised  and  not  knowin-^  the  full  effect,  stated 
that  he  had  insurance  end   had  been  advised  that  because  the  evi- 
dence showed  he  had  agreed  to  pay  medical  and  hospital  bills  that 
his  insurance  would  not  protect  hiu.   Defendant's  affidavit 
further  stated  that  he  did  not  disclose  this  conversation  to  his 
attorneys  until  a  couple  of  weeks  after  the  trial  had  closed  and 
two  days  before  argmient  for  new  trial. 

No  insurance  company  is  a  party  to  this  proceedings; 
defendant  is.  No  fraud  or  misconduct  whatever  on  the  part  of 
plaintiffs  appear.  In   adult  defendant,  competent  to  testify  and 
stand  trial,  cannot  so  act,  gamble  on  the  outcome  of  a  trial,  and 
then  use  his  own  deliberate  v^Tong  to  upset  a  lengthy  court  proceed- 
ing and  deprive  a  plaintiff  of  his  right  to  a  judi'jment.  No  criti- 
cism can  be  attached  to  eminent  counsel  representing  appellant . 
But  they  are  his  agents  and  are  bound  by  his  actions.   It  would  be 
a  travesty  on  justice  to  grant  a  new  trial  on  such  showing.   The 
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Court  did  not  err  in  refusing  to  grant  a  nev;  trial  on  thnt  ground. 

As  a  furthor  basis  for  roverscl,  c'.ofondcnt  contends  that 
the  court  erred  in  giving  plaintiffs  instructions  nunbers  3  and  4. 
Instruction  nuribor  3  quoted  Section  12G03  of  the  Ohio  Statute, 
end  pertained  to  the  driving  of  a  notor  vehicle  at  a  speed  greater 
than  is  reasonable  or  proper,  having  regard  to  the  trr^ffic  and  v>;hich 
instruction  concluded  as  follows:   "No  person  shall  drive  any  notor 
vehicle  in  and  upon  any  public  road  or  highway  at  a  greater  speed 
than  will  peinit  hin  to  bring  it  to  a  stop  with  the  assured 
cleared  distance  ahead."  The  objection  is  that  this  instruction 
is  in  the  abstract  and  that  the  conplaint  did  n:)t  cho.rge  the  de- 
fendant with  having  driven  his  car  at  a  greater  speed  than  v/ould 
pemit  hiii  to  st;>p  in  such  assured  cleared  di stance.  Fe  nust  bear 
in  nind  that  instructi.jns  are  to  be  consicierod  as  r   series.   The 
conplaint  averred  tiiat  the  above  quoted  st..  tuto  was  wrjitonly 
violated.  Under  the  Ohio  decisions,  speed  and  violation  of  auto- 
nobile  statutory  regulations  are  proper  t  j   be  considered  v/ith 
other  facts  vand  circunstances  in  deteiTiining  whether  ..^nes  conduct 
is  wanton  and  wilful.   The  charge  in  the  conplaint  jf  v/anton  and 
v/ilful  nisconduct  v/as  broad  enough  to  adnit  proof  of  the  speed  and 
the  nanner  in  v/hich  defendant  drove  his  car  as  he  approached  the 
scene  of  the  accident,  whether  it  be  prohibited  by  the  statute  in 
question  or  by  cocnon  law.  We  do  not  believe  that  the  jury  was 
nisled  by  this  instruction,  and  the  defendant  is  in  no  position 
to  conplain  jf  it  being  abstract  in  forn  for  at  least  two  of  his 
fall  in  that  category. 

Criticisn  is  r.:ade  to  the  plaintiff's  given  instruction 
Nunber  4  V'hich  refers  to  the  conplaint.   It  charges  the  jury  that  if 
the  defendant  v/as  guilty  as  charged  in  tno  conplaint  .;f  sone  acts 
or  onissions  or  such  reckless  character  as   to  show  defendant  had 
an  utter  disregard  for  tne  safety  and  lives  of  others  riding  in 
his  autonobile,  that  contributory  negligence  hy   then  would  be  no 
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defense.  A  jixry  vould  clearly  understcjid  this  instiniction  to 
nean  that  negliGonce  was  not  a  defense  to  v/ant^n  and  vdlitil  nis- 
conduct.   Contrary  to  the  claius  of  the  defendant,  this  instruc- 
tion in  no  v/ay  advised  the  jury  that  the  defendant  vvas  guilty  of 
v/anton  nisconduct,  nor  did  it  pretend  to  define  wanton  and  vdlful 
nisconduct.   Defendants  given  instruction  Nunber  5  at  length  re- 
cited what  conduct  nust  "be  proven  to  constitute  v/anton  and  v.dl- 
ful  nisconduct.   Defendant  by  his  given  instructions  Nuifoers  3 
and  4  likewise  referred  to  the  couplaint.  Ho  is  in  no  position 
here  to  conplain  of  the  plaintiff  in  so  doing.  Lorette  v.  Davis. 
225  111.  App.  93,  99,  Aff.  306  111.  34S;   Wonjriiiacher  v  .  Choate. 
224  111.  App.  42,  40-49. 

Without  burdening  this  opinion  with  a  further  discus- 
sion on  the  subject  of  instructions,  suffice  to  say  that  the  de- 
fendant v/as  v/ell  fovored  by  the  trial  c^urt  in  instrticting  the 
jury.  We  find  no  error  therein  that  v^'-nild  justify  a  reversal  of 
this  case 

The  judgnents  herein  should  be  and  they  are  hereby 
affimod. 

JUDGl^iENT  j\PFIMffiD. 
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In  the  Matter  of: 

Th6  Estate  of  JOHN   A  iaONAHA.^i,    Deceased, 
MARY  A.   MONAHAN,  Administratrix, 

Appellant, 
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CHARLES  W.   WIGGINS, 


Appellee, 


APPEAL  FROM 
Glf^CUIT/COykT, 
/COOK  GOroiTY, 


MS»  PRESIDING  JUSTICE  ilATCHf^TT  DELIVERi^D  THE  OPINION  OF  THE  COURT, 


Mary  A,  ijionahan,  administratrix  of  the  estate  of  her  husband, 
John  A»  Monahan,  who  died  November  23,  1940  filed  her  petition  in 
the  Probate  Court  to  coMoel  Charles  iV.  Viggins,  whj  she  alleged 
wae  the  partner  of  her  deceased  husband,  to  file  an  inventory  of  the 
partnership  estate  as  required  by  statute  (111.  State  Bar  Stat,,  1941, 
Chap,  3,  Sec.  188,  par. 340),  A  citation  Issued  (Sec.  191).  Wiggins 
ansW'^red  denying  there  was  any  partnership.   The  probate  Court  took 
the  evidence,  found  there  was  a  partn  rshlp  and  entered  an  order 
directing  Wiggins  to  file  the  inventory*  Wiggins  appealed  to  the 
Circuit  Court,  where  on  trial  de  noyq  the  court  found  there  was  no 
partnership  and  disniesed  the  petition  with  Judgment  for  costs 
against  the  Bdministratrix,  and  she  appeals. 

The  sole  question  for  determination  is  whether  a  partnership 
existed  such  as  would  obligate  Wiggins  to  file  the  inventory* 

The  material  facts  established  by  the  evidence  appear  to  be 
that  deceased  and  respondent  wero  friends  for  many  years.  On 
September  27,  1935,  they  entered  into  a  written  lesse  with  Inaa 
Eismannj  by  which  she  demised  to  them  for  a  period  of  ten  jmave 
premises  described  as  Lots  23  and  24  in  J,  K-,   White's  Second 
Rutherford  Park  Addition  in  Chicago,   The  landf  were  vacant,  51  1/2 
feet  by  125  feet,  and  known  as  the  northeast  comer  of  Newcastle  and 
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North  Avenues*   The  lease  by  its  terms  was  to  begin  on  December  1, 
1935|  and  end  November  30,  1945.   It  states:   "with  the  option  to 
lessees  to  enter  upon  the  premises  and  construct  a  building 
immediately  upon  the  signing  of  the  lease,  ""  *  *, "  It  also  pro- 
vides that  the  lessees  shall  erect  a  building  on  the  premises  and 
deposit  in  escrow  with  the  Praiffie  State  Bank  for  that  purpose  the 
sum  of  §3500,00,  and  that  at  the  termination  of  the  lease  the  building 
and  all  improvements  shall  become  a  part  of  the  real  estate,  and  "that 
thB   parties  of  the  second  part  shall  have  the  option,  during  the  term 
of  the  lease,  to  purchase  the  property  for  il8, 000.00,"  The  lease  also 
contains  a  clause  authorizing  confession  of  judgment  ao^alHat  the 
lessees  for  unpaid  rent. 

The  evidence  shows  Wiggins  paid  all  the  money  necessary  to 
construct  this  building  and  the  place  was  opened  for  business  January 
Ij  1936,  The  business  conducted  was  a  saloon  or  tavern.  The  building 
stands  close  to  the  line  between  the  City  of  Chicago  and  the  Village 
of  Oak  Park,  Monahan  was  well  acquainted  in  that  vicinity  and  had 
many  friends  in  it.  The  evidence  indicates  that  with  Wl&;gins  he 
visited  St«  CharleSf  Illinois*  where  they  inspected  a  building  used  as 
a  tavera  and  decided  to  construct  one  similar  in  design. 

With  the  jpening  of  thevtavem,  Monahan  became  the  bartender  and 
continued  to  perform  the  duties  of  this  position  until  his  death  from 
a  sudden  heart  attack.  Monahan  had  been  in  the  candy  business  and 
continued  to  hold  some  of  his  customers.  The  evidence  shows  he  was  in 
the  tavern  every  night  from  6:00  p.  ^i,  until  closing.  Wiggins  tried 
to  work  at  the  business  for  awhil»,  but,  as  he  puts  it,  was  sick 
"and  had  to  lay  up".  Monahan  would  take  the  receipts  at  night  when  he 
closed  up  and  leave  the  money  in  a  box  for  Wi^ins.   'Wiggins  seys  that 
when  the  lease  was  signed  he  a^ked  i^onahan  how  about  erecting  the 
"building,  and  Monahan  said  he  thought  he  could  get  some  money.  After 
some  time  Wiggins  said  to  him,  "I  will  start  the  building  and  in  the 
meantime  you  go  along  and  see  what  you  can  do, "  V/iggins  went  ahead 
with  motley  he  had  and  other  money  he  borrowed  at  the  Prairie  State 
Bank,  He  paid  the  contractors  and  took  waivers  of  liens  from  them 
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running  to  him*  Monahan  did  not  at  any  time  pay  any  moni=y  and  did  not 
have  It  to  pay.  After  eome  further  time,  v/lgglna  saye,  he  asked 
Monahan  what  he  was  going  to  do,  Monahan  replied,  "well,  you  have  to 
have  some  help  here  and  I  won't  be  d^lng  anyt  lng«  I  have  hep>n 
working  only  two  nights  a  week  tending  bar,  I  will  work  for  you  with 
the  understanding  tha  you  put  my  name  upon  the  place  and  let  It  run 
as  if  we  were  partn  rs»  "  Wiggins  continues,   "I  marie  an  agreementb 
with  Mr*  Monahan  that  his  wages  would  be  i!^25  a  week,  wir*  Monahan 
worked  nights  and  the  ordering  was  usually  done  In  the  day  time  by  me, 
or  whoever  was  on  days."  The  city,  state,  governiient  and  cigarette 
licenses  were  all  taken  in  the  name  of  Wiggins.  The  bar  fixtures  w^re 
bought  in  the  name  of  and  paid  for  by  Wiggins.  A  pict.'re  of  the 
building  is  in  the  record.  It  shows  the  sign  on   It  was  "Wiggins  and 
Monahan",  The  telephone  also  stood  in  the  name  of  "Wiggins  and  iionahan''^ 
It  is  apparent  Monahan  was  in  charge  of  the  baslness  most  of  the  time. 

Mr.  Muiri  who  worked  at  the  place  as  a  sort  of  handyman,  says 
he  was  hired  by  Monahan  and  without  ever  talking  with  Wiggins.  Some 
of  the  bills,  he  says,  were  made  out  to  "Wiggins  and  Monahan",  Helen 
Russell,  a  sister  of  Mrs.  rlonahan,  who  worked  there  as  a  waitress, 
gives  similar  testimony,  v 

Mrs,  Monahan  tes''ifled  that  after  her  husband's  death  she  had 
a  talk  with  Wiggins  about  the  business.   She  had  a  son,  who  she  thought 
she  eould  have  "take  over  his  father* e  end  of  the  business",  Mr. 
Wiggins  said,  "Why,  you  haven't  any  part  of  that  business".  She  paid, 
"DonAt  tell  me  John  wasn't  a  partner  there",  and  Mr.  Wiggins  said, 
"After  everything  is  paid  for  he  is  g. ing  to  be  an  equal  partner, "  and 
he  said,  "his  name  wasnH  shown  on  the  license "«  tirs*  Monahan  said, 
"Why  wasn't  it?  I  heard  John  say  it  wae"^  S&r,   Wiggins  stated,   "If  he 
wanted  his  name  on  it  why  didn't  he  insist?" 

The  question  of  wheth-r  a  partnership  exists  is  in  the  first 
instance  a  question  of  the  intention  of  the  parties.   The  statute 
(111.  State  Bar  Stat.,  1941,  Sec,  6,  Part  II,  p,  2381)  defines  a 
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partnership  ae  "an  asaoolation  of  two  or  more  pr-rsone  to  carry  on 
as  co-owners  a  business  for  profit".  That  there  was  such  an  Intention 
to  form  a  partnership  here  Is  established  by  the  evidence.  It  is 
also  clear  the  original  Intention  was  not  carried  out  fully  as 
originally  planned.  There  was,  however,  no  final  settlement  made  of 
the  Joint  operation  of  the  business  at  any  time.  The  legal  title  to 
the  leasehold  was  at  the  time  of  Monahan's  death  in  Wiggins  and  Monahan, 
The  option  to  purchase  runs  to  both  of  them.  What  the  rights  of  the 
respective  partners  may  be  on  an  accounting  is  quite  another  question. 
We  hold  the  administratrix  is  entitled  to  have  the  property  owned 
jointly  inventoried. 

The  Judgment  will  therefore  be  reversed  and  the  cause  remanded 
to  the  Circuit  Court  with  directions  to  enter  an  order  dismissing  the 
appeal  of  Wiggins  from  the  order  of  the  Probate  Court  of  OooJ  County. 

RETi^RSED  AND  REMAMDED  WITH  DIRECTIONS, 

O'Connor  and  McSurely,  JJ,,  concur* 
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MR*  PRESIDING  JUSTICE  MATGHETT  DELIVERED  THE  OPINION  OP  THK  GOUHT, 

This  appeal,  the  notice  states,  is  from  an  order  of  the  court 
entered  June  5,  1942,  vacating  a  Judgment  for  plaintiff  entered 
August  28,  1941,  Reversal  is  asked  with  directions  to  the  court  below 
to  reinstate  the  Judgment  for  plaintiff  as  entered  on  August  28,  1941. 

There  is  no  report  of  prooe fadings  in  the  record.  It  appears 
on  July  10,  1941,  an  action  was  brought  by  Tallitsch  against  the 
Esterles.   Summons  issued  returnable  July  24,  1941,   The  statement  of 
elaia  showed  a  balance  said  to  be  due  on  account  of  wages  for  #1,052»40, 
August  14^  1941,  on  motion  of  defendants,  plaintiff  -^as  ordered  to 
file  a  bill  of  particulars  in  five  dayi,  and  the  time  for  defendants  to 
file  an  affidavit  of  merits  was  extended  until  five  days  thereafter. 
The  bill  of  particulars  was  filed  on  august  18,  1941.   On  August  28, 
1941  an  order  of  defaxilt  was  entered  against  the  defendants  for  want 
of  an  affidavit  of  merits  and  on  affidavit  of  plaintiff's  claim,  the 
court  finding  that  there  was  due  to  plaintiff  the  sum  of  #1,062.40, 
entered  Judgment  for  that  amount. 

August  29,  1941,  the  defendants  filed  an  affidavit  of  merits 
denying  that  they  were  indebted  to  plaintiff  in  any  amount*  Ja  uary 
7,  1942,  a  writ  of  execution  Issued  to  the  bailiff  of  the  Municipal 
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.THUOO  :3fiT  -iO   MJlH'iqo  3HT  aa^fllWIJSQ   TTSHOTAM  S0IT8UL  fiMiaiSriH?   »flM 
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oi  JbeiefiTco  aaw   lllitfiXaXq   4a;tn-a&«9"l?»fi  to  floiJooi  no    ^X^^X    ,^X  tassjiUA 

et  niaabneleb  lol  9aili  sdi  bant   ^ilXB^  erll  ni  ••3^X£;oi;ft«q  )o  XXXcf  a  sXll 

,i9*t£»i9iriJ  BijaJfe  «vXl  Xiitmr  J&o&nscfx©  b«w  a^lieai  lo  JivjAfcill*  ab  f»XXl 

(6S  tstr^uA  flO      .IJ^€X   ,8X  ^a&rsifA  a9  JbeXit  awr  aisXi/oi^'xaq  lo  XXXtf  MfT  o 

^naw  icl  B;tnsi:><(a%«£  aif^  tenlasa  Aercetf^iia  aaw  ;tXi/al9X>  to  i9b^o  na  X^€X 

ail^    (BLlaXo  a'tllital^Xq  lo  ^flvjsAItla  no  baa  ^ili^a  to  ^IvaJbllrla  oa  lo 

(0>«990«l|  lo  mi/a   eui^  ttttalAlq  oi  eub  aaw  eifuf;)'  TfMt  'galbnl'i  it^troo 

4^a£;o0a  dadaf  not  ^tnasi^lu/t  ftais^aa 
a^rivsa  to  ilr&bltTLA  oa  AeXlt  ainaJbiialeA  e£(d'   ^X^ex   «.6S  itau^uA 
XiaurfiL  ^d^nwcfflB  ^a  ni   ttX^talaXq  o;r  l>a^fir«ftiii  sisv  x®^  ^^^  9aiXfl*Jb 
XaqloixxL'ii  odi   to  ItiXiArf  wi;^   o;J  fteuRsi  nci^iro^xsi   to  *i«5tw  a   %S*6X   ,T 


Court.   Demand  was  made  by  the  b&lllff  January  14,  1942,  and  April  7,  1942, 
the  writ  was  returned  unsatisfied*  May  19,  1942,  an  alleged  assignment 
of  the  Judgment  by  plaintiff  to  A.  C«  Wiloox  w&s  filed,  and  May  29,1942, 
defendants  filed  a  petition  to  vacate  the  Judgment,   The  petition  set 
up  that  on  the  date  the  Judgment  was  entered  and  defendants  defaulted 
an  amended  affidavit  of  mnrits  was  filed  by  them,  as  would  appear  from 
an  order  of  court  entered  on  that  day.  The  petitio/'  averred  defendants 
were  not  indebted  to  plaintiff  in  any  sum  and  that  ag  a  matter  of  fact, 
the  cause  had  been  dismiesed  January  16,  1942^having  been  satisfactorily 
adjusted  between  the  parties;  that  as  a  matter  of  fact,  on  that  date 
defendamts  adjusted  their  differences  with  Tallitsch,  paid  him  the  sum 
of  $20^00  to  cov-r  court  cjsts  expended  by  him,  and  said  sum  was 
received  by  him  in  full  satisfaction  of  all  claims;  that  thereupon 
Tallitsch  executed  a  letter  in  duplicate,  copy  of  which  is  attached  to 
the  petition,  promised  to  deliver  the  original  letter  to  the  attorney 
for  the  plaintiff  and  to  have  the  cause  dismissed.  The  letter  is 
addressed  to  the  attorney  for  plaintiff  and  is  signed  by  plaintiff.  It 
states:   "I  was  today  advised  that  a  Judgment  was  entered  in  the  above 
matter  on  August  28,  1941,  in  the  sum  of  |1052,40  and  costs.  You  will 
kindly  vacate  said  Judgment  immediately  and  dismiss  this  case.  Very 
truly  yours, ", 

On  June  3,  1942,  an  order  was  entered  by  the  court  giving  plaintiff 
leave  to  file  an  answer  instanter  to  the  petition,  and  "by  agreement 
between  the  parties  hereto,  It  is  ordered  that  a  trial  by  Jury  in  this 
oahse  be  waived,  «  *  »^ «  The  order  further  states  that  the  Judgment 
is  to  1»e  opened,  leave  given  defendants  to  appear  and  make  defense,  and 
that  a  trial  of  the  cause  be  had,  the  Judgment  to  stand  as  security, 
the  petition  and  defense  to  stand  as  an  affidavit  of  defense,  and  that 
execution  should  be  stayed  until  the  further  oj?der  of  the  court* 

Answer  was  filed  on  June  3,  It  set  up  ascdefense  to  the  petition 
want  of  diligence  on  the  part  of  defendants:  Stld  that  the  time-clock 


r  .;  o-ifislBSJ*  BegelXs  njS  ^^^ex   ,.6X  XJSiM  nbsttQi'J^Baaa  b&aiist&*i  b«w  d'lTir  ad? 
tSK-^It^S  ^.9i«»  f>«a   jfcslit  saw  xo»XiW   ,D   ,A  o*  Ytt$&l^lq  ^tf  JnoaiaJSiwt,   »ii*  to 

b^^Slu&t&b  nism^a^Tiefi  Jban  b&t9tR&  saw  insa^tbitt  ari^  sdsB  ad*  no  i&dt  qw 
jao-st  tJ»»qqij  JbXwow  aj»  ^©fl;^  %(?  fcsXll  s«v  etflt  >a  to  tlvjBMIl*  Aefinsma  ns 

tiJosl  to  i9^.itm  A  B«  tAri*  £>njei  msia  xn&  aX  'illtnislq  o*  fiezfcfsftnl  ton  9i«w 

A];IJ:TO*detBl;tBa  naecT  :§titvad^3i^Ql   ^Q1  y^MioaX,  i»9ftfi4^all>  fl»dcf  bail  setrAo  «d^ 

9d'A£>  ;^.3rf;f  no   t^os^  %o  t3:f:fAJS  a  ca  ^jai{;f    jeoX^xeq  exl*  ise9»;f6Cf  bntuulbJi 

mu9i   »di  Bid  Maq   ^lio^tllLB'S  dilv  •4»o£Ee«x9lti£  •xl«fit   fis^sift^^  ni nAbB^lnh 

SAW  (Rua  &/.@a  J^as  ^aiixi  '^  Jb«to9qpK«  s^fe.o  ;tivc«>  '    voo  ot  OO^OsI  to 

noqueiadt  izd^   ismlalo  11b  to  tiotSoBlelS»9  XJ»t  nl  isltl  ^tcf  jo«t1©091 

otf  b©xloj&;td^a  al  xlaXxiw  to  iQoo    ^©i^&oiXq)trJ&  nl  •)t»?i?9X  a  l>6^»o®xd  fiee;MXlAT 

t3i5io;t:^.s  9Jtf;I  o;^  i9ii»£  Z^cit'gl'xo  exi*  nsrllfii)  et  J»»Biac*sfl[  ^soX^iifsq  atlif 

si  -xeit^taX  eriT     .J&e8al«fiXI>  ©bwao  «£l;f  »v«i£  c*  fine  ttl*«i«Xq  wfJ  T:ot 

JI      .ttiJnljsXq  -^jcf  JjefrgXa  bX  Bhb  ItlJnlAXq  lot  -^t^moifJa  Mi  ot  bt^»s&%Ma 

svocfA  siriiJ  nl  i3'3i«t«s  e«*  Jtfisjnslnaf,  «  dfsri*  ftoai^rbA  i«*oJ  raw  I»      :at9i»i9i 

XIaw  i;oY      .aiTaoa  5njB  0-^,330X1  to  kb«   sd^-  k1    »XJ^eX    ,8S     tsjusuA  no  Ts^iTAS 

X'Hi-'V     ♦saAO  Blrid-  eeliKBlfe  fine  ■^XeJAlfesaaal  *n9«stsl>t/t  fei««  »*a»«v  '^X&oJW 

ttitfnl.sXq  gnivis  iiuoo   Qd^  x^^  i)'«i©*n©  saw  lalno  n;:*   t-S^^fiX   ,5  ©ntft  flO 

Snaateeis*  ''Etf"    f>«^   jflol;fl*aq  «di  o*  tisS'nsJsni  t^wana  ha  ©Xit  o^  «VAeX 

■id:;f  nl  xit^'L  Tcf  XaXtiJ"  a  Jari;^  J&©^9Mo  8l  ?1   ^otercsrf  a^i^tiAq  «riJ  n»9W;f©cr 

*xi*ja8Jbirt  9ii*  JaiI*  «d*«*a  is»xl;fnut  -sftfe^xo  wnT     «  «*  *   *   ^6©viAW  stf  «>Jt«o 

6nA   ^98not5il)  aififfl  6aA  iA»qnA  05f  e*fiaJSia«l»*  iJ»vl8  »VAeI  ,^«a»qo  »rf  ot  rI 

,X*liw«9a  aA  JbnA^a  o*  itneajAwt.  <«**   «o«*f  ««'  99ifao  9dt  to  XAi'i;r  a  imdi 

i&di  baa.  ^aanslsfi  to  ;MvBJblttA  ha  tA  JteA^a  oJ  oanstef)  JbnA  nelJiJ^^q  Ail* 

«Jijjoo  mit  te  i»Mo  lariifitfT:  arft  Itiois  b»%£itB   M  fiXtfOfls  noitf»o«x» 

nol;tX;f9q  odi  ct  oanatefioaA  qa  *®8  *I     *8  navl  no  fiollt  baw  TWwanA 

SooXo-9fflX*  ©riJ  #-Ad.t  MiO    taJfli^noteJb  1©  *iAq  ^rf*  n»  ©©n»8lXXX>  to  *caw 


3. 

ata«p  on  the  amended  affidavit  of  defense  indicated  the  document 
was  filed  on  August  29,  1941,  at  11:15  A,  M. ,  at  leest  twenty-four 
hours  after  the  entry  of  the  Judgment;  that  the  filing  was,  therefore, 
unauthorizedj  and  the  document  should  be  stricken.   It  says  that 
defendants  have  no  defense  to  plaintiff's  claim,  and  that  plaintiff's 
letter,  copy  of  w]gdch  is  attached  to  defendants'  petition,  was  executed 
under  threats  of  causing  plaintiff  to  lose  his  union  card,  and  was  also 
obtained  without  the  benefit  of  advice  of  counsel;  that  defendants 
have  no  reason  to  believe  the  claim  ie  satisfactorily  adjusted;  that 
they  have  failed  to  carry  out  their  part  of  the  proposed  agreement, 
namely,  the  paying  of  the  court  costs  and  attorney's  fees,  and  that 
they  have  not  paid  any  part  of  the  attorney's  fees  to  date;  that  no 
consideration  had  been  paid  by  defendants  to  plaintiff  for  the  settle*- 
ment  of  the  Judgment,  and  that  the  acceptance  by  plaintiff  of  ^gO.OO 
on  account  of  costs  does  not  amcunt  to  a  discharge  of  defendants'  debt 
and  Judgment.  The  answer  also  set  up  that  after  defendants  repudiated 
the  supposed  settlememt  the  plaintiff  assigned  the  Judgment,  and  the 
assignment  has  been  duly  filed* 

June  5,  1942,  the  order  of  June  3,  1942,  was  vacated  and  the 
default  in  Judgment  of  August  28,  1941,  was  also  vacated  and  set  aside. 
This  is  the  order  appealed  from«  ^ 

The  plaintiff  assignee  contends  that  ae  nine  months  had  elapsed 

after  the  entry  of  the  Judi^ment  of  August  28,  1941,  the  court  no  longer 

it 
had  Jurisdiction  to  vacate  and  set/aside.   The  law  is  that  ordinarily 

after  the  elapse  of  thirty  days  from  the  date  on  which  it  is  entered,  a 

Judgment  of  the  Municipal  court  becomes  final  and  the  court  without 

Jurisdiction  to  vacate  it»  Of  the  many  eases  which  so  hold  it  will  be 

sufficient  to  cite  Travelers  Ins.  Co.  v.  Wagner.  279  111.  App.  13. 

However,  in  such  case  a  party  is  not  left  wholly  without  a  remedy  and  by 

petition  undercSeotion  21  of  the  Miinioipal  court  Aojr  may  upon  proper 

showing  h&re   the  Judgment  set  aside.   Imbrie  v.  Bear.  230  111,  App,  155, 

157,   There  is  no  claim  here,  however,  the  proceeding  was  either  under 


^r(s«ufoo.6  9£it  baiBolhal  9SJC(9l9f>  to  ttwMJkiVtM  b9&a9mB  edit  no  qa&t» 

4<5iol;e^©t{*   ,B»w  sr.JtlJt  arf?  it&ri*    ;*•  axlsr  "to  x^^n®  9d;t  i8;t'tB  ••rwori 

S^jari^  &X&S  fl      ,aBAt>l'xtB   so'  filixoxfe   ^a&auioob  Qdi  boA  ^b^&t'iodiu&ms 

M^lLll^nt&lq  S&tii  bn&   j«ij8lo  s^'ltl^nlj^lq  cJ  Qsa&t^b  on  svj&d  adTteXjnoteA 

J56*wo?5XS  SAW   tflol*ld"«q  '8*nei)fl9t9J&  o*  fieiloj»d-.Jja  at  xioi^?f  to  x<Jo*   ^ia*^«X 

obIjs  bsw  &CLS  tMBo  aoltssj  alri  ©sol  o^  Itl^fnialq  galej/^io  Ic  i#aei££*  i8f>n*f 

s.tnjeAn?t9f»  Jjsd*   ;Xs»Bniroo  lo  soivi^^  to  J^ltsfiscf  sdi  tuodilw  b9alai4e 

tBdi    ibBisalb£  xI-f'so^o«^8l;?Be  ai  aiiAle  adJ  sveXIscT  oJ  noa  vxifl 

d'iiiiJ  bns   jssst  s'x^W'o^"®  ^^^  aJtaco  tf-xwco  erl^   lo  sr>ix«<l  ^d^J^   tTClf^mart 

Oit  d^sriit   ;f«tsA  o?  a?*3l  b*X»*wc.*;^£  adiJ  to  if-xaq  xna  bl&q  ioa  ovBrf  xM* 

"sliiss   sidJ  lot  ttiJflJtsKlj  oj  sinabR:\9b  %<i  Jbi^  «?©tf  Jb^ri  nolcrAnabXfflOO 

00.0<;|!  to  ttLtfllBlq  t<f  eosi£iq9&OA  9dt  iadi  btiB   ^ia*im:^fJl  e>At  to  tii^m 

id^b  * BtnAhnol^b  to  ^gtfi.do&tb  &  ct  &auoai&  t^a  m»ob  b^bos  to  SaucooA  ^ 

bsiulbuaf^  e*nB6ix9t©Ji  rtetfta  JariJ  qw  ^©a  oals  iswan*  oxfT     ttnea^^Sml  ba& 

•^'tii  btia   (d'nflm^Btrt  ^^^  JbanslsaA  ttlitaifilq  tuii  ^meffdXrf^da  l>8aogqtf8  %dt 

«£dlit  x-^&f)  ii9««f  sad  d'flSiitnsiaa^ 

9ad    s>r!»  toed-^^osT  ?>s«f   ,3^61   „5  sm/L  to  t©f>io  ©xlrf'    iS^SI    ^3   onuL 

,   !5i:¥>..3  ifos  btsjs  betMUjssr  oale  8j8w   jI^-'^'^    ^'"     t^ajj^u-A  'io  tRBtqubul  al  tluAtob 

.mu-it  b9la9qa&  tsbno  9tii  al  aJUfT 

&esqjBli:5  fiisii  8rl3"ao0  sfiln  as  i&di  ubaetnoo  Q^nglsBA  ttitfclBlq  eiJT 

ts^aol  ©is  *iuco   3ri*   »I-^1U   ,dS   *e«:^A  to  ^uaa^AtfJ,  9tii  to  X'J^n®  *ri*  rte^tB 

il 
y,£t'XAnib^o  9&dA  bI  v&l  ©ifT      ,9blBSi\t?>M   boM  titmoRf  oi  aotiotbaltul  b&d 

ja   ^h9n9)ino  al  SI  jdoMw  no  ei"AB  ad?  moTt  axel)  x**!-*^^  lo  9aq*Xe  adt  ns:rt,« 

cTBOiiiri^  :r>:tJifco  orf?'  baa  XjsnXt  aeccoc^tf  it'xwoo  XAqioifii/M  sdi  to  ^naoqi^vt 

©rf  Xllir  tl  bLod  oa  xloldw  aesMi  xnem  nsii  tO     ♦Jfi  aJfiOisy  ot  aoltolbBttul 

,CX   .cqA  .XII  €TS   tiegaaW  ,▼   «oO   .afll  aiaXanra^T  **lo  od"  *flffiollt«8 

XCf  bosi  x^ous-i,  JB  ^uoriS^lw  \XXcJiw  *t9X  Jon  al  x*i«q  *  '"^^  rio««  «^    tiarawoH 

•xoqciq  noqu  x^^  t«A  tncifoo   Xsqloliii/M  add"  to  X2  flol*o»8!>«T9f)m;  noiJlcfsq 

<3eX   .qoA  ♦XXI  Oss    4t»»g   •▼  fi-itctiBX      •oMa«  *«a  JfismsjbifJ,   ed^f   BVAd  anlwoila 

•i?6fli/  tteri^lft  ejwr  •g^Rthn'toonq  9di   ,i©y  ^wod  ^©isri  alaXo  on  el  STrsiiT     .VQX 


4. 

that  section  or  under  Section  72  of  the  Civil  Practice  Act,  In  either 
of  which  oases  the  order  setting  aside  the  Judgment  would  he  final 
In  Its  nature  and  reviewable,   Cramer  v»  Commercial  Men's  Ass*n»i 
206  111,  516.   This  order  Is  distinguishable  In  the  fact  that  as  It 
states  It  Is  entered  "by  agreement  between  the  parties  hereto".  Parties 
may  give  the  court  Jurisdiction  by  appearing  after  the  expiration  of 
the  term  at  which  the  Judgment  Is  entered,  or  after  30  day?  have  expired., 
as  provided  by  statute,  and  that  Is  the  situation  here.   The  order  Is 
not  Itself  final  In  Its  nature.  It  merely  directs  a  trial  of  the  cause 
shall  be  had,  the  Judgment  stand  as  security,  the  petition  to  stand  as 
an  affidavit  of  defense  and  execution  be  stayed. 

We  hold  the  cause  Is  still  pending  In  the  Municipal  Court.  There 
Is  no  reason  why  either  of  the  parties  may  not  have  the  matter  set 
d@wn  for  hearing  under  the  rules  of  that  court.   The  parties,  by 
agreement  having  given  the  court  Jurisdiction,  and  the  order  entered 
and  appealed  from  being  interlocutory  in  its  nature,  the  appeal  will 
be  dlsmlsBed* 

;  APPEAL  dismisg{;d, 

0*Connor  and  McSurely,  JJ«,   concur^, 


ledi :        '    t  :!»oi*©jai<9[  XlViO  ^t  to  St  iSoi^J'Otje  •rs&wjy  to  uolJosn  *.ari* 

X.sfil'i  ow  ^H©«§.6wL   «uU  ehlsA  sniitJas  tabic  ©ri*  atssAo  dolxlw  lo 

t»ii*3a4  8^ns.S4  Igiot emgoQ   ,v  •t^aig^p.     .©XcTjswelv^i  Bab  »«nl'.sn  azM  ci 

tl  »a  Jarf*  #oja^  orf*  ni  sMsiialwsjKi^aiJb  «1  loMo  aljEPT     »8Xa    .XXI  dOs 

89X:ftJ8l     ,«©*®Tt«ef  ssX^'iaq  ud^  neewJscf  *ii®«©»*r8is  ^cT"    fe©«i9*n«  al  ;tl  a»:^»;ts 

to  nol^B«tXqpcd  wJ^  is^ls  gal-sasaqii  -^cf  noXJoi&eXTirt  t«xsfo©  ©rfd^  ©vig  X*Bt 

9ai/«d  «jdd-  lo  XaIt*  s  sfo»T:i6  ^Xat^i'  .  'itrjAn  a^i  isl  Xsnit  "iXoa^i  JToa 

©lerfT     .;Jitf©0  XAqioiiKwU  ad;*  al  gixXfenaq  XXi*a  bI  oawiso  exfa-  fcXori  *W 

*98  is^^Mi  «M{;^  atxk  #cuK  t^  a9i*iB<%  ®ii:t  ');o  iail:M9  t^  xi03«et  on  al 
,  .  '  nuii  ltd  aoXirt  arfsf  tsMy  SHltssri  lol  nwofi 

XXlw  X^aqqii  ^Hit    ^ym^im  BtX  nl  xtoteooli»fBl  i^tilfiti  «Oil  l!>©X«aqqfi  6/18 

,J^9?33lffialJ&  eff 


424c5 

MAE  U   RIORDAN, 


Appellaintf 


ARTHUR  T.  MCINTOSH, 

Appellee, 


APPE/vL  PROM 


f 


MUWICIPAjL   OOpeifTi 
OF  CH^CA^O. 

3 1  Ma.  24  8^ 


^^"^ 


MR,  PRESIDIN&  JUSTICE  MATGHT-lTT  DELIVERED  THE  OPINION  OF  THE  COURT. 

On   March  6,  1942,  plaintiff  filed  her  amended  statement  of  claim 
whieh  In  substance  averred  that  defendant,  an  owner  and  dealer  in  real 
estate,  through  the  use  of  false  and  fraudulent  representations  taiown 
tj   him  to  be  false  when  made,  and  intending  to  deceive  and  defraud 
plaintiff,  procured  from  her  the  execution  of  a  written  contract  wherein 
she  and  her  husband  as  Joint  tenants  agreed  to  purchase  a  parcel  of 
real  estate  described  in  the  contract  and  to  pay  for  it  the  sum  of 
#2600,00  with  Interest.  The  claim  avers  plaintiff  raid  the  total  sum 
of  §2,920,87,  which  she  now  seeks  to  recover  with  interest.  A  copy  of 
the  contract  is  attached  to  the  statement  of  claim.  It  was  executed 
December  1,  1924.   On  October  22,  1934,  plaintiff's  son  Clifford 
executed  a  rider,  making  some  modifications  in  the  contract.  On 
November  25,  1941,  th  claim  avers  plaintiff  discovered  the  representa- 
tions made  and  upon  which  she  relied  were  false.   In  January,  1942, 
she  filed  this  suit.  The  husband  is  not  Joined  as  co-plaintiff. 

The  land  purchased  was  in  Cook  County  and  150  feet  9  inches 
of  it  fronted  on  what  is  described  as  Cicero  Avenue,  There  was  a 
frontage  of  283  feet  7  inches  on  what  was  known  as  143rd  street.   The 
statement  of  claim  says  that  in  making  the  sale  defendant  used  a  plat 
which  indicated  that  143jrd  Street  was  a  public  highway.   This  state- 
ment aikso  says  that  the  sales  agent  who  prociu»ed  the  contract  falsely 
represented  to  plaintiff  this  was  a  fact.  Because  thiscfaot  as 
represented  was  false  the  lot  was  worth  not  more  than  1^400,00, 

March  11,  1942,  defendant  made  a  motion  to  strike  the  amended 
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statement  of  claim  and  dismiss  the  s-i-t.   111.  statte  Bar  Stats.  1941, 
Chap,  110,  §48,  Par.  172»  p.24£3«  The  reasons,  as  alleged,  were 
that  the  claim  as  made  did  not  state  a  cause  of  action;  thatvthe 
representations  were  of  such  a  nature  that  plllntlff  had  no  right 
to  rely  thereon;  that  there  was  a  non-joinder  of  necessary  parties 
plaintiff;  that  for  want  of  necessary  parties  to  the  cause  the 
court  cannot  adjudicate  the  rights  of  all  persons  who  appear  to  have 
an  Interest  In  the  contract;  and  finally,  because  It  affirmatively 
appears  from  the  amended  statement  of  claim  that  the  supposed  cause 
of  action  of  r-laintiff  did  not  accrue  to  the  plaintiff  at  any  time 
within  five  jiears  next  before  the  oomaiencement  of  the  suit,  in  other 
woi*ds,  that  the  claim  upon  its  face  is  barred  by  the  Statute  of 
Limitations,  111,  State  Bar  Stats.  1941,  Chap.  83,  §15,  p.  1:197. 

We  assume  the  statement  of  claim  sets  up  a  good  cause  of  action, 
although  there  Is  some  doubt  whether  the  alleged  fraudulent  represen- 
tations were  of  a  kind  on  which  plaintiff  had  any  right  to  rely.   These 
representations  were  to  the  effect  that  143rd  street  was  a  public 
highway,  Thexstatement  avers  this  was  untrue,  and  through  reliance 
thereon  she  was  defrauded.  The  truth,  howevei^,  as  to  these  representa- 
tions was  at  all  times  available  to  pleintiff.  There  are  cases  which 
seem  to  hold  that  a  plaintiff  has  no  right  to  rely  and  cannot  base  a 
suit  to  rescind  and  recover  money  paid  because  of  such  representations. 
pay  V,  Fort  Scott  Investment  Co.,  163  111.  293;  Bundesen  v.  Lewist 
368  111,  623. 

The  motion  to  dismiss  was  based  on  Section  48  of  the  Civil 
Practice  Act  (Smlth-Hurd  111,  Anno.  Stat,,  Chap,  110,  par,172,  pp. 390- 
391)  and  the  defendant  raised  the  question,  (he  had  a  right  to  do  so 
under  the  statute)  that  the  cause  of  action  had  not  accrued  within  the 
time  limited  by  law  for  the  commencement  of  an  action  or  suit  thereon. 
That  contention,  we  h;ld,  must  be  sustained.  Plaintiff  seems  to  have 
proceeded  on  the  theory  that  the  Statute  of  Limitations  would  not 
begin  to  run  \intll  she  discovered  the  fraud  which  had  been  peiTjetated 
upon  her  and  cites  Regan  v,  6-rady,  343  111*  4r3-4g9,  That  suit,  however, 
was  brought  In  equity  and  not  in  law  as  here.   The  question  there  ooncera- 
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ed  the  equitable  doctrine  of  laches  not  the  statute  of  Limitations 
as  applied  to  a  suit  at  law.   The  facts  alleged  In  the  statement  of 
elaiffl  do  not  tend  to  establish  any  affirmative  concealment  of  the 
cause  of  action  such  as  to  remove  the  bar  of  the  statute,   /e  hold, 
therefore!  the  cause  of  action  stated  in  tne  claim  is  barred  by  the 
five~year  statute  of  Limitations  J  section  15)  and  that  the  court  did 
not  err  in  strilting  the  statement  and  dismissing  the  suit,  Keithley  v. 
Mutual  Life  Ins,  Co,  of  New  YorlCi  271  111,  584;  Jackson  v.  Anderson, 
565  111,  550;  Dusek  v,  Britigan,  309  111,  App.130;  Milwaukee  Qonmeroial 
B^nk  V,  BeM_ett,_e_t  _alj_,  249  111.  App.  456;  Skroadzki  v,  Sheraan  State 
Bank.  261  111,  App,  16. 

The  Judgment  will  be  affirmed, 

AFFIRMED, 

McSurely,  J,,  concurs, 

0* Co  nor,  J,,  concurs  in  the  result. 
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PHILIP  HMO  COMPANY,  INC., 

Appellee, 


CENTRAL  METALLIC   CASlCaT  COMPAivir,    INC., 

Appellant, 


MR,   PRESIDIivTG  JUSTICE  MATGHSTT   D^IVFTRED  THE  OPINI   N   OF  THT^  COURT 

J,    Qj      ±  •Jtl.»      ^.    ^    £/ 

Plaintiff  sued  on  March  12,  1942,  to  recover  the  sales  price 
of  goods  and  merchandise  manufactured  at  defendant's  request  and 
delivered  to  defendant  and  by  it  rejected.   The  claim  ifi  for  the 
agreed  price  of  $962.37,  Invoices  for  the  goodacwere  attached  to 
the  statement  of  claim. 

Defendant  denied  that  an  order  to  manufacturp  was  given,  as 
alleged,  or  that  the  contract  was  completed,  or  that  the  sum  claimed 
was  due.   The  answer,  however,  admitted  that  on  lAay  29,   1941,  through 
W,  R,  Peterson  defendant  placed  an  a>rder  for  certain  printed  forms 
to  he  uaed  for  bill  purposes,  and  alleged  defendant  did  not  know 
plaintiff  was  doing  the  work  until  proofs  were  submitted,  which 
defendant  inspected  ad  approved;  that  Peterson  agreed  to  do  the 
work  within  30  days  from  the  date  of  the  order;  that  a  partial  delivery 
was  made  on  September  10,  1941,  which,  however,  was  not  in  conformity 
with  the  order;  that  defendant  could  not  use  these  forms  and  returned 
the  same  to  Peterson.   The  answer  se^id  on  September  23,  1341,  another 
shipment  was  delivered  to  the  defendant  by  plaintiff,  inspected  and 
refused  as  defective  and  not  in  accordance  with  the  terms  of  the 
contract;  that  certain  sets  were  missing  and  that  defend,  nt  could  not 
use  any  of  the  forms;  that  it  was  over  four  months  before  any  of  the 
forms  were  delivered  by  plaintiff,  and  that  in  the  meantime  defendant 
was  forced  to  place  an  o»der  elsewhere;  that  the  particular  goods 
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ordered  were  of  a  tRchnical  nature  and  wer-  made  to  fit  In  a  machine; 
that  specific  orders  were  given  to  Peterson  at  the  time  the  orner  was 
given,  and  that  defendant  Is  not  liable  to  plaintiff  for  the  amount 
claimed  or  any  other  sum* 

There  was  a  trial  by  the  court  with  a  finding  against  defendant 
in  favor  of  plaintiff  for  S962*37,  with  Judgment,  from  which  the 
defendant  appeals. 

At  the  trial,  after  a  preliminary  conversation  In  which  plaintiff 
Inaftsted  that  under  the  pleadings  the  defense  was  an  affirmative  one 
and  that  defendant  should  therefore  be  required  to  proceed  with  hie 
case,  the  court  so  ruled  and  directed  the  defendant  to  procepd,  Defe^danti' 
contends  the  ruling  was  erroneous  and  cites  a  number  of  cases,  such  as 
Chicago  Union  Traction  Co«  v.  Mee,  218  111.  9;  Ylnter  v.  Dibble,  251  111. 
200,  and  Tumor  v.  Turner,  164  111.  App.l.   There  Is  no  doubt  of  the 
general  rule  of  law  that  the  burden  of  pro  f  Is  upon  a  plaintiff  to 
establish  the  mateMal  averments  of  his  complaint  by  a  preponderance 
of  the  evidence.   That  rule,  however.  Is  not  violated  necessarlljf  In 
a  trl&l  before  the  court  by  the  particular  order  In  time  In  which  the 
proofs  are  submitted.  It  was  unnecessary  to  prove  things  admitted  by  the 
pleadings  and  under  the  pleadings  here  we  think  the  court  did  not 
commit  reversible  error  In  holding  that  defendant's  defense  was  an 
affirmative  one.   The  order  for  the  goods, the  shipment  to  defendant,  the 
rejection  thereof  by  defendant  w  re  all  admitted  by  the  answer.   The 
court  did  not  err  In  this  respect. 

Defendant  InsAste  there  was  no  proof  that  plaintiff  In  fact 
delivered  the  goods  ordered.   The  coiitrcct  provided  tha,t  the  forms 
were  to  be  F.  0,  B,  Holyoke,  Massachusetts,  where  the  business  of 
plaintiff  was  located, and  that  the  delivery  to  the  carrier  there  should 
constitute  delivery  and  tnansfer  title  and  possession  to  the  defendant. 
The  proof  shows  without  question  thatvthe  goods  arrived  In  Chicago  and 
were  rejected  by  defendant.   Section  46  of  the  Uniform  Sales  Act  (Jones 
111.  Stats.  Anno.,  Sec.  121.50)  provides: 
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.'naba&t^b  ad*  o*  floXsaaaffoq  5n«  aXJX*  tatanaKJ  £b«  ^lerXXaJb  a*w*X*aflo« 

'•>n&  oaaoXdO  nX  fcavXiT*  afccog  ad#v*«d*  noXJa^tfp  tfwodJXw  awoda  tooiq  adT 

rsT)    h«      ..r    .   -T' tXrtU  ad*   to  8^  noX*oae      .Jcafiitateb  x^  *a*ont«^   antaw 

:BaX»XvoiCT   (08.XSX    .oafJ    t.oanA   ,3>tB*e    .III 
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"Wh<^re,  In  pursuance  of  a  contract  to  sell  or  a 
sale,  the  seller  le  authorized  or  requl  'ed  to 
send  the  goods  to  the  buyer,  delivery  of  the 
goods  to  a  carrier,  whether  named  by  the  buyer 
or  not,  for  the  purpose  of  transmission  to  the 
buyer  Is  deemed  to  be  a  delivery  of  the  goods 
to  the  buyer,  except  in  the  cases  provided  for 
in  Section  19,  Rule  5,  or  unless  a  contrary 
Inteat  appears, " 

Rule  5,  V eotlon  19,  (Jones  111,  Stat,  Anno,,  See,  I2l«23) 
provides  in  substance  that  if  the  contract  to  sell  requires  the  seller 
to  deliver  the  goods  to  the  buye*,  or  at  a  particular  place,  or  to 
pay  the  freight  or  cost  of  transportation  to  the  buyer,  or  to  a 
particular  place,  the  property  does  not  pass  until  the  goods  have 
been  delivered  to  the  buyer  or  reached  the  place  agreed  upon.  It  is 
apparent  that  the  exception  stated  in  Rule  5  is  not  apolicable  to  the 
facts  of  this  case.  The  evidence  was  sufficient  to  show  that  the  goods 
were,  under  all  circumstance 8»  delivered  within  a  reasonable  time.  At 
any  rate,  we  cannot  hold  that  the  finding  of  the  court  on  this  point  was 
against  the  manifest  weight  of  the  evidence.   The  court  held  there  was 
a  substantial  compliance  with  the  contract,  and  the  opportunity  of  the 
court  to  see  and  hear  the  witnesses  gave  advantages  in  tuis  respect  which 
this  court  does  not  possess,  '  k 

It  is  contended  by  defendant  that  in  suing  for  the  price  of  the 
articles  retained  by  it,  plaintiff  hascadopted  the  wrong  measure  of 
damages.  Uniform  Sales  Act,  Part  5,  §64  (4),  1941,  Ill,S^a$ff  Bar  Stats., 
p,  2816,  and  Corn  Plaster  Refining  Cj,v,  G,  R,  Jenkins  &   Co.i  217  111, 
App,  139,  are  cited.   The  section  is  inapplicable.   Section  63  (1)  of 
the  Uniform  Sales  Act  provides: 

"Whej^e^  under  a  contrs-ct  to  sell  or  a  sale,  the  property 
in  the  goods  has  passed  to  the  buyer,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  f6r  the  goods 
according  to  the  terms  of  the  contract  or  the  sale, 
the  seller  may  maintain  an  action  against  him  for  the 
price  of  the  goods, " 

We  hold  this  section  applicable  and  that  plaintiff  could 
properly  proceed  thereunder*  Moreover,  the  undisputed  evidence  shows 
that  the  character  of  the  goods  was  such  that  they  could  not  be  resold. 
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4. 

If  paragraph  1  of  Section  63  were  not  applicable,  then  under  paragraph 
3  of  thlB  section  (Jonee  111,  Stats.  Anno,,  Sec.  121=, 67)  plaintiff 
would  be  entitled  to  treat  the  goodg  as  the  buyers  and  maintain  an 
action  for  the  purchase  price* 

The  Judgment  of  the  trial  court  will  be  affirmed* 

AFFIRttED, 
O'Connor  and  McSurely,  J J,,   concur. 
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RUTH  K,   MARSH,  Admlnlstvatrlx,  Estate 
John  W,  j'jlarsh.  Deceased, 

and 

BLiiNGHE  Gi^RiDC,   Adadnlstratrix,    Estate   of      }  APPEAL  FROM 

William  Gehrke,   Decea  ed,   ^^^^^^^^^^^                )  ClRC^ir/ COURT 

)  00 JK  county; 


HAZEL  0•FL,AH^RTY  and  PAUL  RITTIS, 

Appellees. 


--a' 


f  J 


MR.  PRESIDING  JUSTICE  MATOHKTT  DKLIVT',RED  THE  OPINION  OF  THE  COURT, 


These  two  suits  grew  out  of  an  occurrence  which  took  place  in 
Cook  County  northwest  of  Chicago  at  the  Intersection  of  follwaukee 
Avenue  and  Golf  Road  on  June  16,  1938.  An  automobile  driven  east  on 
Golf  Road  collided  with  a  truck  going  north  on  Milwaukee  Avenue,  As  a 
result  of  the  collision  John  W,  Marsh  and  William  Gehrke  received 
injuries  from  which  they  died.  The  administratrices  are  r  spectively 
the  wives  of  the  dec©d©ntsB-and  sued  defendants  under  the  statute 
permitting  recovery  for  wrongful  death.   Each  suit  was  brought  against 
Hazel  O'Flah-rty  and  Paxa  Rlttie  defencants.  Frank  0 'Flaherty  was 
also  named  defendant  but  the  suits  were  dismissed  as  to  him.   In  each 
suit  Hazel  O'Flaherty  and  Paul  Rlttis  filed  an  answer  denying 
liability  and  also  a  counterclaim.  The  suits  were  consolidated  for 
hearing  and  the  respective  causes  tried  by  the  same  Jury.   In  each 
case  the  Jury  returned  a  verdict  of  guilty  c-s  to  Paul  .Rlttis  and  in 
favor  of  both  the  administratrices,  with  damages  assessed  at  $10,000. 
The  verdict  as  to  Hazel  0 'Flaherty  was  not  guilty,  and  as  to  the 
counterclaim  the  Jury  returned  a  verdict  of  not  guilty  as  to  each 
defencant  administratrix.  Plaintiffs  made  motions  for  a  new  trial  as 
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to  Hasel  0 'Flaherty,  whioh  w^r*?  dn'nied*  end  Judgments  w®re  entered 
oa  th«  rerdlotg,  fhe  appeals  ar«  by  pl&lntlffs  from  the  Judgments 
In  f furor  of  Kax«l  o 'Flaherty  and  have  been  oonsolldated  In  this  court. 

It  is  contended  for  reversal  th&t  the  oourt  erred  In  permitting 
Mps»   0*rlaherty  to  te  tlfy  in  her  own  behalf  becaus''   she  wap  die- 
qualified  under  the  statute   (111*  Rer.    Stat.   I'Mt,   Ghsp.    61,    §2}  &nd 
also  for  the  reason  that  the  rerdiot  in  her  favor  ie  clearly i.  and 
manlfeptly  against  tiie  evidence.      Ve  hold  both  contentions  in  both 
•ases  mast  be  sustained.     3&iltl  v.  ilobinsona.  244  111.   16  by  the 
supreme  Court  and  in  Sullivan  v.   Com  Froduots  isefining  Go.,   £46  111.9, 
affirming  147  ill.   Ape.   8E?»   and  by  this  court  in  Peaiay  v.   Br^w. 
aoe  111.   APp.    606;   ax&ohek  V.    yity  Xoe  &  ruel  Co..   311   111.    ^).pp»    2£, 
and  nuae  ous  oth«»r  cs^^ses,   which  are  conclusive.     Eittis  was  not 
called  as  a  wltnesi.      The  court  first  questioned  ars.   u'Fl«h*^rty  in 
ehaabers  and  out  of  the  hearing  of  the  Jury.     He  decided  to  have  her 
testify.     Plaintiff's  attorney  objected.     The  objection  wae  overruled, 

Mrs,   0*Fl&h3rty»8  evidence  in  subetanoe  wes  tnat   she  lived 
vith  her  husband  Frank  in  '&lgin,   Illinde,   %ti&t  he  owned  the  auto 
<a  Ford>;   th&t  on  the  day  la  question  she,   at  1  0* clock  drove     hia  in 
it  to  his  place  of  work,   then  went  hose,   then  drove  the  auto  down  town 
to  shop.     There   ^e^  net  Rlvtig  and  talked  with  hia  for  a  time.     He 
wanted  to  go  to  a  place  to  bet  on  a  horee.      she  Bnd.  he   left  at  3  o'clock 
All  tie  drove;    ah.)?  occupied  the  9i^t  front  seat  besifie  hia.     He  did  not 
tell  her  ho«  far  or  to  what  place,       he  noticed  he  »&8  driving  "isll 
right"  and  rested  her  head  oa  the  back  of  the  front  s«at,     uhe  say? 
he  made  a  full   stop  at  «idlwaukee  Avenue,      she  saw  the  truck  and  sat 
up  in  her  seat.     There  was  a  crash.      Ehe  saw  the   truck  doi*  the  road 
quite  a  way,     she  did  not  at  any  tim*  tell  wr.  Hittic  ho     to  operate 
the  automobile,      ahe   says  the   truck  stinick  the  auto,      she  also  says 
that  Rittis  had  several  tiaes  before  this  driven  th®  auto  while   ehe 


41 

fr-ift  (!St    «ia    .«si«iS   «a^i   .^«'?i   .T^K  ,1£X)   siTcrtfA^fa  4ui»  i^ftmr  f»lliXA«y< 
itfzii  <;^<f«»l4  9i  *(«T'^%  i«c$'iil  #aXfrr3»T  fHiS  iitdt  ammvt  Mif  let  mI« 

Kit  itf  di  .ill  >«&«Mil^tfia  '^  l«[|lJi     .A«U^»/8  •of  #«!»••««• 

t^i£2li    '^  1^*ta»<^   Oi   ^"tflQA   ei/Ur   t<<   *MA  ~^f9m  •4M*'  .1X1  ti^  SOivnltlA 

,    ■    .<^^^    .Xn   £U   .^^g  X»tf1  .■!  »oi  ^JJ^v    .Y  <a<toJaia    S90«    .qqA   .IH  »0« 

iTof!  ^A^£  9)13  ^ift     i,mi9uL»u&9  P%&  d4ilHwt   ««»«ao  i^^^o  stfo  mbmi  B«ui 

.^^IifiT^Te  •«»  «ftX^»9Uo  ACi'3^     ,!b9ii>^l4c  \9im9*$*  «*ltlt«iJii<l     «ttit«9t 
:>0ViX  Mfa  4«(U  «A«  ••fM^HFvii  ai  Mmi&JTV  a*t^t«il«X1*0  «a-:A 
o«uj»  Mil}  *«ino  94i  $ms   ,ai&AiIii   «eliXL'  aI  jUuiTI  l>8«tf«iMl  laif  H^Av 
fii  mlsL  ,:Wrons>  a[»«x»*e  X  ^«  %tlm  K»ls*mip  al  taft  axit  a»  $mi$  \{in»%^mh 
.tirc^  iz«c&  odv«  9£iS  avo^A  fl«ii^   ««ROil  ^aft«>  fi^AS   ^tam  t»  94Mi|q  »ii(  9f  ti?- 
ail     .aeliT  £  tot  mtd  A91m  bwil^  bam  tit^M  im  «ila  avMf     .qaite  ot 
4»oi9Ao  «  ^4  naX  (Uj  hn»  MtB     ••a^oct  «  no  9t4  at  «»»Xq  •  e#  a«  at  ftafaaa 
t&ti  BAA  oM!     .«U  »M«f<  fi»««  4mn\  itt$in  aat  »aXqiiif>ac»  '?ii«   ivtvtk  aXtf^^tir 
XXa*  9nJ^ritl^  aA»  att  i^aelion  adL^      «aaaXq  tactv  at  nta  tat  %cil  lad  XXiat 
.nx»»  'SOU     .fs$a  t«o*it  tit  to  <•««(  a4l  it»  teaii  'xaci  2»fl7««»n  Mb  "iii^lYf 
«i«ii  kMM  *9srtt  9A4  Kaa  c4fi     .atniavA  aa^awXlk  t«  «»^»  XXift  a  tbm  mi. 
ioi  aiit  ttidb  tMf^i  tU  94tm  $eUt     .^t^t^  a  a**  nttit     ^i^^  %ti  ml  9pt 
ajA^aq*  a*  wotf  aiJ^iM  .^i*  XXa^  «*1J  1Im»  l«  ^9«  J^XJ»  aiiit     ,yim  m  nilup 
av^a  aaX»  ad«     .o^m^  «<if  jiown^s  i»»al  aid  a^aa  atffi     .«XXcrGAe;fv«  mU 
9£^^  tiXAm  tiiu*  •tit  umvitM  sliiiT  ai«la<i  6«ai;r  Xin-^vea  b^  &UilSl  tmg$ 
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and  her  husband  wrre  riding  In  It. 

The  brief  of  Mrs,  0 'Flaherty,  while  admitting  the  admission 
of  her  evidence  was  error,  says  it  was  not  neceesarlly  reyersiblei 
and  that  the  Judgment  In  her  faror  should  be  affirmed.  We  eannot 
so  r  gard  It.  We  hold  it  was  rerersible  error  to  receive  her  evidence 
over  objection. 

We  are  also  of  the  opinion  the  verdict  Is  against  the  weight 
of  the  evidence.  The  accident  (as  already  stated j  occurred  at  about 
3:00  P.  M,  at  the  intcrseotion  of  ivdlwaukee  Avenue  and  Golf  Road, 
Milwaukee  Avenue  runs  in  a  southeasterly  and  northwesterly  direction 
and  inibersecte  Golf  Road,  which  runs  east  and  w^st.  Both  roads  are 
four  lane  roads,  paved  with  concrete.  The  occurrence  witnesses  (If 
we  exclude  the  testimony  of  Mrs,  : 'Flaherty)  practically  agree  that 
the  truck  was  going  northwest  on  Milwaukee  Avenue  at  a  speed  of  about 
fifteen  miles  per  hour,  while  the  a«to  was  coming  east  on  Golf  Road 
at  a  speed  of  fifty  or  mor  miles  per  hour; athat  the  truck  was  first 
in  the  Intersection  and  had  the  right-of-way;  that  i:he  auto  (a  Ford) 
nevertheless  proceeded  across  jfhe  Intersection  without  diminishing 
its  speed,  disregarding  signs  which  warned  it  to  "stop"  and  "slow 
down",  passed  an  auto  Just  ahead  of  it,  and  when  in  the  middle  of  the 
intersection  struck  the  eab  of  the  truck  with  such  force  as  to  turn 
it  over  and  demolish  both  vehicles.  The  evidence  indicates  that  if 
Mrs,  0* Flaherty  was  not  driving,  she  was  nevertheless  by  authority  of 
her  husband  in  control  of  the  machine.  On  any  theory,  sh-  chose  the 
driver  Rittla  and  was  by  his  side  when  he  dr^ve.  ^npty  bottles  were 
found  in  the  car  after  the  collision.  She  denied  this.   If  it  were 
not  true,  the  ear  was  certainly  driven  with  recklessness  tending  to 
corroborate  this  testimony.  The  law  ai  pi 1 cable  is  quite  clear.  Can 
one  charged  with  the  x^sponslbility  of  caring  for  an  aiitomoblle  choose 
a  driver  who  thus  drives,  watch  him  doing  it  without  a  word  of 
protest, warning  or  direction  then  avoid  liability  on  the  theory  she 
is  not  liable  because  the  one  she  chose  to  drive  was  actually  driving 
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(H  tXc>{)  no  tSB«  ^nlnfoo  »j3w  ofu»  ©iftf  i^Iljfw  ,ntiiori  T®q  aeXiar  nee^tit 

iiilrfiBJtniffiife  tBotliiv  aoltai9BnE«#Hi  adt  afio*i9«  Jl«&-»©eirq  eaeXad^^lMrMi 

»oXa*  Sua  *qo^8*  o;f  *1  fesrntaw  iiolifw  8n»i«  ^fll&TA3«i«*1.6  tfeseqi  atfi 
«ri*  to  ©XB&ia  -siW  ft!  ft!»j^w  6fii»   ,*1  "so  bM9!i&  tsul  Qtv»  oft  l>99»«q   ,»i»o* 

to  ijcM^tdStHjs  td  s»»X*rf*Tfiv«R  »«»  !»ila    ,a/TiTli&  rf-ow  a«w  y*'X^^-»-C'^*0  •«'*> 
odd-  9iB<£'if6  '^Ma   iV^of^rit  •?«*  aO     ,»£ririo:ija  ©d*  t©  lonJaoo  ni  fenacfajari  lad 

^3w  it  tl     .lirf*  l>9l«f»l>  *»£Cr>     .flcJtallloe  ctiiiT  "sa^tA  tAa  axl*  nt  hauoJ 

•atilbtiBi  aaeflaeftXioai  iftfiw  flerlift  x-C«-t'Sj»t8©  8«w  ijbo  edt?    ^-^trtt  ton 

.  .-^>Xo  fttlwp  al  eXcfAolIci'-fi  w»X  »riT     .vicbUb-^^  slii*  P,tBio«fo'3raoo 

stociifl  »Ilrfoi»c*ir*  fl*  tot  ^nt*t»t>  to  i*iIiflria«oqe«fi  sri*  «C#J;tf  ber^iiarfo  ano 

to  Mow  a  tuos^lTK  #i  !3fllo.&  misi  Aoiimi   ,8evlil>  BUtii  csim  levJhrJb  45 

a  Xtcj&tit  sdS  no  t^ilicfsll  Movb  neritf  jnoiJoeti:!)  to  snl«n;aw,*»«#o^ 

Snlvl*jl)  xlLmiea  saw  avltli  oJt  aacda  exia   s»flo  ©riJ  aa&Aoatf  aXcfall  Soa  aX 
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instead  of  herself?  An  automobile  la  a  dan<erous  Instrument.  Those 
in  control  of  it  ought  to  recognize  that  fact  and  act  with  appropriate 
care  and  caution.  Mrs.  O'Flahrty  was  not  a  novice.  She  was van 
experienced  driver.  As  a  case  of  first  Impreeslon  we  would  be  inwlined 
to  hold  her  liable  on  the  theory  that  control  of  such  an  instrument 
brings  responsibility.  Whatever  the  law  may  havr^  been*  it  is  certainly 
now  moving  in  this  direction.  We  are  inclined  to  the  view  that  under 
the  lAW  of  this  state  the  negligence  of  the  di^iver  Rittls  would  be 
inputed  to  Mrs,  0' Flaherty, 

In  Kovell  V,  North  Roseland  Motor  Sales  Go.gi  275  111,  App.  566, 
the  Second  Division  of  this  court  held  the  borrower  of  a  motor  vehicle 
liable  for  the  negligence  of  a  driver  who  was  his  agent  or  servant, 
citing  42  C.  J.  1125  §691,  and  Barry  on  Automobiles,  6th  Ed.,  Sol.  2, 
p»  1206,  §1445. 

In  Brooks  v.  Snyder*  302  111*  App.  432,  Snyder,  the  owner  of  the 
automobile,  was  held  liable  for  the  negligence  of  the  driver,  a  repair 
man,  who  wag  driving  the  car  upon  his  own  private  business,  the  owner, 
however,  being  a  pas  enger  in  the  car«  The  opinion  cites  Blashfield's 
Cyclopedia  of  Auto  Law  (1©36)  Vol,  5,  pp. 66-70.   It  is  there  held  that 
in  such  case  the  negligence  of  the  driver  is  imputed  to  the  own'='r. 

In  Rapers  v.  Holmes.  292  111,  App.  116,  the  husband  owner  of  the 
car  was  sitting  beside  his  wife  while  she  dr&ve.  The  Jury  returned  a 
verdict  against  both  of  them,  and  the  court  held  the  owner  liable  by 
reason  of  hie  ownership,  his  presence  in  the  oar  and  his  right  to  control 
it.   This  was  on  the  authority  of  Wheeler  v.  Parmochwat,  280  &iiass,  553, 
183  N.  E.  55,  with  other  cases. 

In  Baicer  v.  M.asseeh,  20  Ariz.  201,  179nPao.  53,  the  defendant  who 
owned  the  car  was  riding  in  it  at  the  time  and  a  lady  friend  was  driving. 
A  Judgment  against  the  owner  was  affirmed  on  the  theory  that  the 
negligence  of  the  driver  was  imputed  to  him. 

In  Bell  V,  Jacobs.  261  Penn,  204,  104  Atl,  587,  the  owner  (also 
defendant)  was  riding  in  the  car  while  a  repair  man  was  driving  it.  The 
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.^ 

aus^nmi  '^'CiB     ,motvcn  a  i^n  ssw  xit-<iAl%^0  .8^5^     ,nc£Sv&o  bnn  -rtjao 

3^iif9«jw?Q0l  flJ8  Ifosf®  to   lorttf'oo©   tari*  x-sooiitf  9ii*  ISO   ©Icfiail  ifd  Mori  o* 

1CI/jjLs#*i»o  «i  *J   ,fl»9<f  ^vad  T»«  *ja-C  «^*  isre^JMfW     .xJiiitfisGoqs'^'j:  asnirref 

"^fjRW  :f-iixi;f 'wteiv  ^xl*  6*  6«fliXoni  ^ib  sW     ,«oi"Jo"iJt5  elrirt  ni  ^nlvoa  won 

-'■•   -^rucw' isl?  ■•  ■  --"•''^'    - '+  to  »0H9slI;5Sfl  sc[;r  «*«Ja  eiriJ  lo  waI  mI^ 

«^'^-''    •  •  ■:     •-— -   -''-^  -« . ^,J  a 9X3^  TC^oi-i?  J&gaXae  -H  xtsTioH  •▼  XX^voI  nl 

^taair^pa  to  ias'^B  sXri  e««  Oil*  •iWlTt  s  itc  9>9fl9sXI;j0jEi  sri^  lol  sldisll 
t-:    .Ic?    ,.'!.     iiir)    ^n^Ili'umriuA  uc   "r^ipa    on.=i    iLQ8^   22II    »L  «0  2*  aflXJio 

.3^M§    ,99SX  .q 

sd;f  Ic  1PIIWO  s)rfrf    4T9&?fia    tSS*   *crqA  .XXI  S05   it^bxnP.    .v  aafocria  nl 

•xXa^sn  «   ^isviif)  9ti)  to  »o0©:glXssn  ©ri^^  ict  ftXcfsXX  blacl  ©ijw   «©XX€fo«oS'us 

t  T?««wo  -^tdi   tasoniawef  sd-jsnTiTiq  jwo  aid  lioqw  t^o  »tii  •gainrt*tb  zaw  orfw  ^^oMm 

a'jbXeX^SBXS  a«>*io  nolniqo  «dT   ^t&o  9dt  al  t98ii»  B*q  ^  3«i«wf  ti^v^wori 

dJ-  feXprf  9T9/i*   8i   il      .OV-dc.qc   «8    .XcV   (3801)   «fiJ  oiTv.'l  lo  &iJb9QoX«i[0 

.iHOWO  on'*  oJ  J^9d-*fqnx  ai  t^vXil)   :-idt  to  9ox!9?|iiXS'^a  aii*  ••«©  iS»tn  lU 

e\d*  to  nsflwo  6nflcr»Jti-Ei  ed*    »8XX    .gqA   .XXI  g^5    «fiiffaXoH   .▼  aigqaJI  ill 

td  sidaXX  T;t>i3Wo  9fi[*  Msri  ^ii/oa  oriJ  fiaa   |««wi*  to  ritfotf  ;fafliJ93*  ^aXAienr 

lotw^floo  oJ  ^rf^Xi  aJUl  6na  -w©  «At  tU  aanaa^nq  aJtrf  ^qiriaic^mro  nM  to  aoaa?^ 

tB33   tSBAiA  08s    ^4 SiwAt><.Mi^    ,▼  aeXpfttCff  to  Y^-ttcd^w*  ««rf^  «o  asw  alriT      .JM 

.3f?aB3  tgrfJo  ri;Jlw   ,38   .:■?   .W  USX 
oriw  ^tnjBfiiiateJb  eri?    ,S<5   ,oa*l£jeVX   tXOs   .ai'tA  03    t(^eBBM^   .v  rioijij^^  «I 
.SflivXtfc  ajisr  Maint  tc1)jbX  »  Aoa  afflX^f  »d*  d^iSf  ?X  at  gnX&i'i  b«w  la*  •fl;f  *»i!Wo 

,mM  oi   ibo^wqEi  aaw  i evil 5  ^il;^  to  99m^llfti 
oaXa)   isflwc   ©riJ    ,V8e    .L^a  J^OX   tiS^Os    .ijcs^;  I«S    ^atfoo^L   .v  XXgg  «I 
arfT      ,tl  •^al-vtnb  aaw  a^a  •xXsq.i's;  h  i»Llm   tJdo   arid'  ni  gnXftli  aaw   (d'aahndtaji) 
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Supreme  Court  sustained  a  Judgment  against  the  owner  In  spite  of 

the  fact  he  was  not  personally  driving. 

In  Fuller  v._i4ejtca]Lf ,  125  i^9,   77,  130  Atl,  876,  the  defendant 'a 
car  was  drive  by  his  daughter.  The  defendant  owner  was  present. 
Although  the  daughter  was  on  an  individual  errand  for  herself  at  the 
time,  the  Supreme  Court  of  Maine  affirmed  a  Judgment  against  the 
father  holding  he  was  liable  although  the  driver  was  not  his  servant 
and  said  that  the  aocept&noe  of  the  services  of  the  driver  combined 
with  the  right  of  control  was  sufficient  to  make  the  defendant  liable. 

In  Kaley  v,  Huntley.  333  Mo,  771,  35  S.  W.  (2nd)  21,  the 
daughter  of  the  owner  was  driving  the  car  in  which  he  was  riding  in  the 
back  seat.  It  wae  hold  that  since  the  owner  had  the  right  of  control 
he  was  liable  for  the  daughter's  negligence. 

In  Riley  v,  Sfieraw,  42  Ohio  App,  207,  181  N.  ,.  915,  the 
defendeint  was  present  in  the  car  at  the  time  of  the  accident  but  argued 
he  was  not  liable  because  the  oar  was  driven  by  his  daughter  upon  her 
own  business,  A  Judgment  against  the  father  was  affirmed,  the  court 
holding  that  although  the  family  purpose  doctrine  did  not  ap  ly  in 
that  state  there  was  a  pr<=  sumption  that  where  a  passenger  was  riding 
in  his  own  automobile  he  was  liable  for  the  negligence  of  tae  driver, 
irrespective  of  the  question  of  agency. 

In  Pratt  v,  Pfttriqk,  1  K,  B.  488,  _6  N.  C.  C.A,  (2d)?i559,  the 
defendant  iwned  the  car,  but  it  was  driven  by  a  guest,  Defen  ant  sat 
in  the  front  seat  beside  the  guest.  He  contended  he  was  not  liable 
because  he  had  turned  the  machine  over  to  his  friend.  The  court  held  the 
owner  liable  because  he  had  possession,  occupation  and  control  and  was 
therefore  liable  for  the  negligence  of  the  person  driving. 

In  Wilson  V,  Moudy>  et  al.,  22  Tenn,  App,  366,  123  S.  v?,  (2d)82Q 
a  grandfather  loaned  his  car  to  his  ^^rahdson.  The  grandson  permitted 
a  minor  to  drive  it  and  anaaocident  occurred.  The  borrower  was  riding 
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1o   oJXqs   al  'xntmo   "tdi   ;fe.ai*.'7yH   v)£:.«iuj;.bjjt,  .s  iivniiiJ'sua   iivcQ  ea-z-xquQ 
e'^a-M-^iPi;'-  miS    »oV-5   .i../.   ut,A   ,VY   ««tt  dSX   tM^M^M-*^  'ic«IItf^  nl 

w!ii»v'i»e  bM  ion  saw  fifviife  ad;t  iig^ffoa^X*  elcf&iX  bbw  ori  sfiXiilGXi  rt©ii;JjB'i 

.    9£ii   »Xa   (SnS)    *      ^,.    '35    tXVV    .o:<ii  SSS    .iiQXJxufH   *v  ysXait  fli 
ariif   f?i  ^sULblt  a.ew   d£i  JioJUiw  «!  •xjjo   srli"  ■;g£LiTl'xJE>  aife»  teiiwo  srU  "Ic  "xs^xlstfAft 
Xottfloo  1:0  td'^tt  rM.t  b&A  •jceawo  sdJ  aaala  iAHi  J&Xari  a.tiw  d^l     ,i&&a  So^ 

«99n93iXs«9n  s'le^xiguAl)  3xi;t  icl  sXd&lI  qjiw  aif 

erl^    taXt    .      .      £SL    ^^02    ,qqA  oltiQ  S*   OHSyMIt  ♦v  ^^^XL^  al 

;  3fi  jtsoqw  isixiswAl)  alii  "v^d  nfjvlib  »av  -xiio   sd*  eew^oaa'  aXd^XX  ioa  tkom  ed 

'"-;r.trrf)  ^^   ^feeffl'il'il:*  adw  isrijjil  9fld^  Saal&'g&  iuem'^bul  A     .aoeaiaxfcf  nwo 

.  ton  bib  anliio&b  Quoqiuq  ^Xi«s&'}:  ort?  £i^o£l3"Xs  ^-sctdr  suiMoxt 

^t&vlib  mii  iG  ©oiif^aXXaftfi  <»fi;t  'lo"*  ©XcfiaiX  «»w  ad  aXis^oaorfuA  awo  «iii  ni 

•XOfl^a^  'S<i  ncXtfsKJErp  ad;?   to  ©viJosqaeTiX 

9lcf«lX  tofl  8 jaw  m  bnbBeitioo  sH     .^8frj«s  saij  9blu^d  *3sa  i^no'xT:  ad;?  aX 

eri*  AX»ri  cTiuoo  sfiT     .J&aaiil  alrl  oJ  t«vo  5»ixM0J3ia  ©dd^  bBatut  bad  act  esiraoftd 

a&«  J&xtB  Xoi^no©  .&n«  noi^jsqwooc    (fiolssseaoq  bM  ad  @ai/A09<f  oXdalX  lefliro 

,'gpJtritb  AOBTsq  ad*  "io  soaeaiXs^n  9di  %o1  9M&11  &iol9i«dt 

8SS(JiS)    .W   ,8  £SX    ^SaS   .qqA  .ixjnsT  SS    ».Xb  ;?«   j;^&tfpi^   ,v  jic^jIIW  fli 

fietfcflffiieq  floe£>n«n8  odT  .fWtstfori»ngB  «-2''^  o^  "S-so  sld  fisnjsoX  •j©«(jr«'U>flisi3  a 
8nl6ii  aisw  Tswcmotf  «m1T      .ofti-xiJooo  ;rflt^Xooj»Aae  i5>n-i*  ^i    rtlib  oi  lonia  * 
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in  the  oar  at  the  time.  Both  borrower  and  driver  were  minors.   The 
court  held  the  borrower  liable  for  the  negligence  of  the  driver 
because  he  had  the  right  to  control  the  driver  and  was  an  occupant 
of  the  car  at  the  time  of  the  accident. 

In  Hayniei  et  al.  v.  Jonesi  et  al. ,  233  Mo,  App.  948,  127  3.  W, 
(2nd)  105,  suit  was  brought  against  the  borrjwer  and  the  driver  of  an 
automobile.   The  driver  had  permission  from  his  father  to  take  the 
car  on  the  day  in  question.  The  son  drove  if  for  a  while  and  then 
permitted  his  friend,  the  co-defendant,  to  drive  while  the  borrower 
sat  beside  him  in  the  front  seat.   There  was  a  judgment  against  the 
borrower  of  the  car  and  the  driver.  The  borrow  r  insisted  a  verdict 
should  have  be">n  directed  in  his  favor  because  he  was  not  actually- 
driving  at  the  time  of  the  accident.  He  argued  he  could  be  held  only 
for  his  owi  tort  and  not  for  the  negligence  of  the  driver.   The  court 
said; 

••We  are  of  the  opinion  that  plaintiffs  are  entitled 
to  recover  upon  the  theory  that,  as  the  defendant  had  the 
sole  right  of  control  and  direction  of  the  car  at  the 
time  in  question,  and  being  pr  sent  In  the  front  seat  and 
assisting  in  and  directing  its  driving,  he  was  using 
Mattingly  as  an  instrumentality  of  his,  assisting  him 
tn  the  driving  and  operation  of  the  car,  and  that  he 
and  Mattingly  were  Jointly  driving  it,  aad  that  defendant 
made  no  effort  to  avoid  the  collision  with  the  deceased, « 

In  Palmer  v,  liiiller,  310  111,  App,  582,  the  Appellate  Cotirt  for 
the  Fourth  District  held  an  owner  who  occupied  the  oar  at  the  time  of 
the  accident  was  liable  for  the  negligence  of  the  driver  if  he  had  not 
abandoned  his  right  to  control  the  car,  or  if  he  exercised  or  had  a  right 
to  exercise  any  con;trol  over  the  driver  or  operation  of  the  oar,  or  if 
the  ride  was  for  his  benefit  orvfor  the  mutual  benefit  of  himself  and 
the  driver,  A  Judgment  in  favor  of  plaintiff  was  affirmed.   The 
defendant  oner  in  this  case  was  a  minor.  On  appeal  to  the  sxipreme 
Court  (380  111,  256)  this  Judgment  was  reversed  on  that  ground,  the 
court  saying:  (page  259) 
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i^vini)  &dS  to  Qonwgll-gmi  1  sXcfalX  'j^woiio^if  9xi;f  Bleri  sftifoo 

tn&qisoQo  R&  Sim  *a«  isvii^  9ti!i  loiiaoo  oJ  itrf^it  '^riJ  bM  ssi  sBJUsoecf 

,*a*JE>ipos  9fl[;t   i  9ii*  *B  "Xiso  eri^f  "to 

;  ;   tc  tovi*ib  eAt  baM  •x^woiiotf  ©rivT  Jiajcti^s  Jrfs«ond  8s«r  $luB   ,801   (feitS) 

asi.  lidw  »  lot  li   9VG-1  .  vBb  Btit  no  nAO 

•jQwoitocf  9£{?   6li4w  oyla&  o^    jitna-Eifielafi-eo  ©xt:t    ^i)neiil:  aid  Josd-c^lxpieq 

9il;f  d'anlASA  *aeffls£>i)t  ■»  a^J^*''  ^'la^I     ♦^asa  ;^x;<  ni  arixl  961b ^cf  ifJMi 

Jol  i:raX8Gl  i^-woni^wf  ^^d     .isvltl)  exlcr  baa  ibo   '  woiiof 

^XlAtf^Ois  ton  Bsw  eci  satf&peti  *i;Qf«t  aXxi  ni  b^ioetlb  a  &<i  &yr&d  ^Xj^uIb 

XXno  bloti  etf  fiXir;.©  ail  fisufgia  sH,    •^nsfeloos  6xl;f  1o  »mi*  sd}  *«  sa-'^-'^'^J^ 

3-tuco   9ilT     .'isviiJi  siia-  to  aensglXssi:   sxirf^  lol  cfon  Jbrts  ;}^ic;J  nwo  alii  nolk 

sil?  .&                                           .  ■'  n  oJ 

r  .                        -^:     _      -     ■  ■  ■■   «Xo» 

x>nfi  :t                T.I  «£tJ  xii  ij  ^                     /.  sail* 

■■-^rf   iSftivJ  ■  '•■■!ia8« 


'lol:  j-iircO  ©^AiX^qqA  9ri;r    t28e    *qciA  «II1  OXS    tiaXX^tAI    ,v  •it^mL&%  al 

ioci  bMi  9d  tt  lerinb  sd<^  1:o  esflsjixXscr  i  aXcfaiX  saw  JnsJb^oo*  eri;^ 

i^irt  £  f>AXi  ao  Jbealonsxe  sxi  li  "xo   tiAO  exl^*   Xo-icnco  o^  tiigX'x  aixf  i!>3floi>cuMr4 

tX  TO   ,iAo  9tii  to  aottMt^qo  lo  isvl^fe  &£ii  tero  lettaoo  xa»  ©aXpisx©  o^ 

baa  'JXaaBiXrl  to  itilsnerf  iMUtum  ad*  "JOa         "'l;««cf  aid  lot  t«w  ei>Xi  ad* 

arfr      ,b^iutlt\si  ojbw  ttitf«i«Xq  lo  i.v;  i  ci  rfnofflgJ&wL  A     ^levXif)  ©d# 

sffl&rtqve  6id*  c^  Xssqqa  aO     ,'Xoni'ti  «  saw  ssao  sXiiJ  al  t9V»9  iOAbaiteb 

"-■'■'    ,■-■'■■—•   -^-.'r-^   "-    .^--— -   ~-.    +.^„^K,.>    „2riJ    (das    .XXI  08C)    tTWoO 

(632   egaq)    :3JiXxs«  ^nwoo 
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"Since  appellant's  minority  prerented  him  from  maitlng 
a  contract  for  the  b  rvloes  of  D&n  Park  for  driving 
the  automobile,  the  contrsct  is  not  pr'^sent  In  the 
Instant  cage  and  he  c&  mot  be  held  liable  under  the 
doctrine  of  r  spondeat  supf  rior,  Covault  ▼•  iMevltt^  supra; 
1  Couley  on  Torts,  (3d  ed, )  188;  Hod^e  v,  Felner.  90  s,  W. 
(2d)   (Mo.)  90,  103  A,  L.  R.  483;  14   R,  0.  L.  sec.  36, 
p.  £60. « 

The  opinion  of  the  Supreme  Court  wont  on  to  say  tha.t  it  was 
argued  that  although  the  idjior  wag  incompetent  to  make  a  contract  of 
agency  he  was  present  in  the  car  driven  for  Ms  benefit,  and  that  the 
law  would  Impute  the  negligence  of  the  6  Iver  to  him.  The  court  said 
it  could  not  agree  to  this;  that  it  was  fundamental  in  the  law  of 
imputed  negligence  that  to  Impute  the  negligence  of  one  person  to  another, 
such  per-^ons  must  stand  in  the  relatioa  of  privity  and  that  thers^^  was  no 
such  thing  as  imputable  negligence  except  in  cases  where  such  a  privity 
an  master  and  gervsnt  or  prinwlpal  and  agent  existed;  that  infants  were 
responsible  for  their  own  negligence  only,  citing  Smlth?re  v.  Henrique z» 
368  111.  688,  and  Nonn  v,  Ohicago  Qity  Railway  Co,.  232  111,  37o.  The 
cause  was  remanded  for  another  trial. 

Defendant  o*Flaherty  is  not  a  minor.  Sho  is  married,  but  the  law 
has  emancipated  her.   She  was  in  control  of  this  automobile.  The  man 
she  chose  to  drive  drove  it.   She  sat  beside  him  and  watched  him  drive. 
The  jury  could-  reasonably  find  her  responsible  for  the  negligence  of 
Rlttii  on  the  theory  that  his  negligence  was  imputable  to  h&r,  or  that 
the  rule  of  re spondgat  superior  was  applicable,  or  that  PJ.ttls  &nd  Mrs. 
0 'Flaherty  wer?^  on  a  Joint  adventure  where  each  was  liable  far  the 
negligence  of  either. 

The  Jv^l^jments  in  favor  of  Mrs*  0' Flaherty  will  be  reversed  and 
the  causes  as  to  her  remanded  for  another  trial, 

JUDGMEKIS  IH   FAVOR  OF  MRS*  0«'FLaH^:RTY 

Ri  V  ,R'  nD  and  Cause  rjc^^ndsd  for  anothhjr 

TRIAL. 
O'Connor  and  tecsurely,   JJ.,    concur «, 


,? 


^vi.-     «^j  ,  ,  »  :       •  ''       «   -      «  •  '  ^  ■■^:a  ) 

•  ,082    *q 
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♦  Xali*  i^dtQfiR  Ti>J  hfxbn&mryt  saw  ««IM0 
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tc  soflS^lXg^rfi  nil^  «xot  ©lefiienoqsst  ic9ri  halt  ^Xd[aixos.s0^^X^oa  ti^t  wfT 

<rcxi;r  to   «iexl  od^  »Xtfjs^ti^i  a«r  9i»n«sXXsofi  iiM  ^Titd^  tvufiiiif  aic«f  no  MlfitR 
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KARL    t;.    SEYFARTH, 


Appellee] 


GEORGE  E.  LEONARD, 

Appellant, 


)   iNTaiLOCUTORS:  APPl^AL  FROM 


SUPERIOR  COURf 
COOK  GOUl( 


^     31SIaV2^50^ 


MR,  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  appeal  is  from  orders  entered  November  23,  1942»  supposed 
to  conform  to  the  mandate  of  this  court  issued  pursuant  to  the  opinion 
filed  in  Seyfarth  v.  Leonard^  316  111.  App.  139,  As  will  appear  from  that 
opinion,  Seyfarth  and  Leonard  were  partners  engaged  in  the  practice  of 
law  in  Chicago  and  by  a  writing  agreed  to  dissolve  it,  but  no  final 
accounting  had  been  taken.  March  29,  1941,  Seyfarth  filed  his 
complaint  in  equity  to  obtain  such  accotmting,  the  appointment  of  a      i 
receiver  pending  the  suit  and  other  relief.  The  plaintiff  filed  his     I 
petition  and  made  a  motion  for  the  appointment  of  a  receiver  on  uay  2,  f^i 
1941«  The  motion  was  continued  from  time  to  time  until  May  27,  1942, 
when  Judge  Nelson  entered  an  order  appointing  Samuel  Berke  receiver  and 
defining  his  duties,  Leonard  appealed  to  this  court  and  the  order  isras 
reviewed  in  316  111,  App,  139, 

The  opinion  sustained  the  Jurisdiction  of  the  Superior  Court 

to  appoint  a  receiver.  It  however  held  the  order  was  erroneous  in  that 

It  directed  and  authorised  the  receiver  to  collect  and  hold  the  whole 

aaount  of  sums  claimed  to  be  due  to  Seyfarth  and  Leonard  as  co-partners. 

It  was  held  the  authority  of  the  receiver  should  have  been  limited  to 

the  collection  of  only  the  one-half  of  such  sums  as  were  claimed  by 

Seyfarth.  It  also  appeared  numerous  items  were  in  the  possession  of 

other  receivers  appointed  in  the  proceedings  where  such  fees  were 

not 
earned.  We  held  these  fees  should/be  collected  by  the  new  receiver 

appointed  in  Seyfarth  v«  Leonard.  The  opinion  looncludes: 


noinin  t  JnsiimTuq  f>eu'??'l   ;J'tt;oo  aJtxfJ   ^o  s^aSnflffl  sri;f  o*  ancclnoo  otf^ 

■f*  «oit  isaqqis  IIlw  B-     .""  ':    .'  -       .  ""'    "'"    ,'•     '       '    -^   rfll£3lL2§  til   b9ll\ 

lanllt  en  *ucf   t#i   ©vIoaeiA  o*  Aesrrss  i^nttt-m  b  x^  fees  ossolriO  al  w*I 

id*   ,snjt*ni/oso*  iloua  nlaJrfo  c:*      ■ '" ""^  fll  ^nlalqnoo 

J    *-   XrH  06  »«t1  ow  A  Ito  tn9at<'toqq&  9tii  lol  nol;toffl  r  ebsm  bna  actit^^q 
i^.^P.l   tl'S  TdK  ittms  Mitt  oJ  ©JSJt*  MO^l  f)0ifnl?«Go  sew  nolJoot  «dT     ^U^Ql 

.K!;i  ^qflA   .III  ©IS  at  fcewslYM 

*?irit  ni  ai/oei»cnnc9  »j3w  asl'  M^il  i^v-^wori  il     ,ieviso9rr  b  Jnloqo*  o^ 

•=iIodm  9riJ  Woxi  fina  Jofllo*  oJ  iftvieoei  ed*  fiflsiT  d#u«  6«a  beiot^ttb  it 

.atefl^iAq-oo  a«  f«AnoeJ  bns  rfittn'^c?"  c?  ©wi)  «»«f  c*  b9mt»lo  kaua  to  inuoae, 

ot  b9ttmll  ns9<j  9rad  M.  *rf*  T:o  x^^'Jori^wa  sxf^f  ftlsri  saw  *I 

XCf  AmiIjbIo  «»iww  bs  »fw«  rfmf"  'io  1tI«iri-©no  fidt  xLao  lo  noito^IIoo  «vl* 

..    .     ^  rioya   f^".  ''V-   ' Tsi^.i^^^ooiq  srfJ  ni  b^tnleqaB  aisvisos^  laxltfo 

:ton 
•3»vi90©i  wen  arftf  ijcf  fceifoslico  »d\JbiucAa  a^o't  sa^wl*  Mad  »W     »f»efli«« 

iBef>wIonoor.  ttoiniqo   ariT    .M-anoeJ   .v  ditsVccyQ  at  fietfniofrq« 
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"The  order  appointing  a  receiver  Is  reversed  In  part 
and  the  proc^-edlngs  are  remanded  with  directions 
to  limit  the  authority  of  the  receiver  to  the 
collection  of  the  portion  of  the  fees  claimed  by  the 
plaintiff,  except  as  to  those  fees  now  in  the 
hands  of  other  receivers  who,  the  record  shows, 
will  hold  such  fees  xintll  this  cause  is  terminated.  « 

Defendant  filed  a  petition  for  rehearing,  which  was  denied;  then 
made  a  motion  that  the  opinion  he  clarified,  which  was  also  denied. 
The  mandate  issued  was  presented  to  the  trial  court  and  the  orders 
now  appealed  from  entered.   This  further  appeal  hy  Leonard  followed. 
Plaintiff  made  a  motion  to  dismiss  the  appeal,  which  was  granted. 
Defendant  made  a  motion  to  set  aside  the  order  of  dismissal.  This 
motion  we  a?e served  to  the  hearing*  Briefs  have  been  submitted  and  we 
have  listened  to  oral  arguments. 

Defendant  argues  the  amending  order  does  not  conform  to  the 
opinion  and  the  mandate,  op  either  of  them.  This  contention  must  be 
sustained.   The  original  order  of  May  27,  1942,  expressly  found  the 
receiver  should  be  appointed  for  items  named  "and  such  other  sums 
as  have  been  collected  since  May  2i  1941,  and  such  other  suras  as 
shall  hereafter  be  «LLlowed  to  or  collected  and  received  by  the  parties 
hereto  from  the  proceeds  of  the  liquidation  of  the  law  firm  of 
Seyfarth  and  Leonard,  but  excepting,  however,  all  sums  rec- ived  from 
cases  in  which  plaintiff  op  defendant  was  entitled  under  the  terms 
of  the  partnership  agreement  to  retain  in  full".  The  amended  order 
of  November  £3,  1942»  authorizes  and  directs  the  receiver  to  collect 
and  take  possession  and  custody  of  one-half  of  all  the  fees  collected 
and  to  be  collected  by  the  defendant,  Oeorge  Edward  Leonard, »  etc.  In 
other  words,  while  conforming  to  the  order  and  mandate  in  limiting 
the  receiver's  authority  to  collect  one-half  of  the  amount  claimed 
by  Seyfarth,  it  removes  the  limitation  in  the  original  order  of  May 
27,  1942,  which  restricted  the  receiver's  powers  of  collection  to 
sums  such  as  had  been  collected  since  May  2,  I8f4i,  the  date  when  the 
motion  for  the  appointment  of  a  receiver  was  first  made. 

The  proceedings  prior  to  the  entry  of  each  of  the  oirders  (one 
by  Judge  Nelson,  the  other  by  Judg-e  Lupe)  show  ol'--^  rly  that  it  was  not 
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aaiif^i  s>di  tfibttfj  AaXdiifae  aav  iaBbafit»b  no  ^ttX^falBXq  doldv  nt  asa-A^ 

idijno  BabnaouB  sriT     ."Xltft  nl  at&:i  t  oi   *n3Hi©3i3«  qXriei sffJiaq  sdt  lo 

5o3lXoo  o*  M3Viej)9i  etit  Biomlb  6aui  aasi-xf-xftsfft  tS*6X   ,52  iecIffl«fVoM  Tto 
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the  Intention  of  either  Judge  to  disturb  the  status  quo  by  requiring 
defendant  tobtum  over  money  which  had  been  oolleoted  prior  to  Aiay 
2,   1941,  when  the  motion  for  recelyer  was  first  made. 

Defendant  appealed  from  the  order  of  i\iiay  27,  1942.  He  did  not 
claim  any  error  in  respect  to  this  limitation  of  time  put  upon  the 
rf5oeiver.  Plaintiff  Seyfarth  did  aot  appeal  from  that  order  or  argue 
that  it  was  in  this  or  In  any  other  respect  erroneous,  on  the  otiier 
hand  he  contended  for  its  affirmance.  The  mandate  expressly  affirms  the 
order  In  all  respects  except  those  in  which  it  was  found  to  be  erroneous. 
It  would  seem  that  the  language  of  the  amending  order  was  in  this 
respect  Inadvertent.  We  wo\ild  so  hold  were  it  not  for  specific  directiong 
in  the  second  order  indicating  a  contrary  intention.  The  original  order, 
with  other  items,  gave  directions  as  to  fees  arising  in  three  suits, 
amounting  to  the  sum  of  31,169,50  In  a  Sup  rior  Court  Case  No.  576400, 
-916.66  In  Circuit  Court  C&se  No.  B-222825,  and  $1,346.15  in  a 
Bankruptcy  Case  No.  70209,  a  total  of  63,432.31,   The  allegations  of 
plaintiff's  complaint  show  that  all  these  items  were  collected  by 
Leonard  prior  tobthe  motion  made  for  a  receiver.  The  order  appealed 
from  directs  that  one-half  of  these  suras,  or  11,716,15,  shall  be  turn  d 
over  to  the  receiver.  This  is  cleanly  eironeous  and  not  in  conformity 
with  that  part  of  the  order  which  was  affirmed. 

Defendant  contends  the  amended  order  is  also  contrary  to  the 
mandate  and  opinion  of  this  court  in  that  it  provides  for  the  receiver 
"tobtake  any  and  all  action  in  this  or  in  any  other  case  or  court  as  may 
be  neceBsary  to  effect  collection  of  the  sums  herein  directed  to  Ve 
collected  by  said  receiver,  to  hold  any  and  all  moneys  collected  and 
received  herein,  and  to  disburse  the  same  only  upon  order  of  court  he re in 8 
This  language  could  plausibly  be  construed  as  directing  the  receiver 
to  proceed  to  collect  the  moneys  now  in  the  hands  of  other  receivers, 
contrary  to  the  opinion  and  th*^  mandate  of  this  court,  ap  heretofore 
recited.  We  hold  these  orders  are  not  in  conformity  with  the  mandate 
or  opinion  of  this  court.  For  this  rwason  the  motion  to  set  aside  the 
order  dismissing  the  defendant's  appeal  will  be  allowed;  the  orders 
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appealed  from  will  be  reversed  and  the  cause  remanded  to  the  trial  court 
with  dlreotlons  to  enter  orctere  In  coaformlty  with  the  opinion  and 
mandate  of  this  court, 

REVKRSED  AMD   R  MANDF.D  WITH  DIRECTIONS. 
O'Connor  and  McSurely,  JJ,,  concur. 
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RUTH  V.  CANMOH, 
vs. 


Appellant, 


MARIE  N.  MARMOR,  as  Executrix  and 
Trustee  undernthe  Last  Will  and 
Testament  of  Alexander  Marmor, 
Deceased, 

Appellee. 


CIRCUIT  COVtRf, 


0OOE  COUNTY,  /  wf 


^19I.A.  afs'T 

MR.  JUSTICE  MeSURfiLY  DELIVERED  THE' OPINION  OP  Tffi?  COURT. 

This  cagebpresents  the  question  whether  plaintiff  Id  the 
owner  of  the  note  and  trust  deed  In  a  fore  losure  proceeding. 

The  master  to  whom  the  case  was  referred  first  found  that 
plaintiff  was  the  owner,  and  a  decree  of  foreclosure  and  sale  followed. 
Subsequently  the  defendcjit,  Marie  .viarmor,  executrix  and  trustee  of 
the  estate  of  her  husband,  filed  an  answer  in  which  she  asserted  that 
the  note  and  trust  deed  were  not  valid  and  existing  liens  on  the 
premises  conveyed;  that  the  note  had  he-^n  paid  but  not  canceled  and 
that  she  herself  is  the  rightful  owner  of  the  premises,  and  ask-^d  that 
the  sale  be  declared  void.  After  hearing  further  evidence  the  master 
found  for  the  defendant  and  recomnended  a  decree  declaring  void  the 
sale,  the  note  and  trust  deed,  and  that  she  was  the  owner  ofbthe 
premises  conveyed  In  the  trust  deed,  free  and  cl^ ar  of  all  liens  claimed 
under  the  note  and  trust  deed.   The  chancellor  approved  this  second 
report  and  entered  a  decree  as  reoomiBended,  and  from  this  plaintiff 
appeals. 

Jxine  30,  1927  the  note  and  trust  d<  ed  were  executed  by  Mey  r 
Plnkel  to  secure  the  principal  of  $10,000,  with  interest  at  6  per  cent 
per  annum,  and  conveyed  as  security  property  at  208-1©  E,  Pershing 
Road,  Chicago. 

Sidney  Mlssner,  the  attorney  for  plaintiff,  testified  that  the 
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securities  Involved  belonged  to  plaintiff;  that  she  acquired  title  from 
one  T.:dward  Kallish  by  paying  ^1100,  and  ttiat  she  bought  the  mortgage 
in  her  ownename;  that  it  was  purchased  from  the  Fidelity  Investors. 
Subeciquently  Miesner  testified  that  he  himself  advanced  the  money 
to  plaintiff  and  that  he  was  the  real  owner  of  the  securities. 
Subsequently  an  official  of  the  Fidelity  Investors  testified  that  he 
had  examined  the  records  of  the  Fidelity  Investors  and  that  no  record 
appeared  of  this  concern  receiving  anything  from  Miesner,  Thereupon 
Missner  admitted  that  he  had  not  paid  the  Fidelity  Inves  ors  anything. 
The  master  found  Missner* s  testimony  to  be  inconsistent  and  unsatis- 
factory.  Plaintiff  was  a  stenographer  employed  by  tne  Fidelity  Investors; 
she  did  not  appear  to  testify,  and  the  master  could  properly  find  that 
Missner' s  testimony  that  she  had  bought  the  papers  from  Kallish  was  nftt 
convincing,  Kallish  did  not  t  stlfy, 

Edgar  ©reenebaua  testified  that  his  company  sold  Dr.  iiarmor  nine 
mortgages,  including  the  one  in  question;  that  he  handled  the  matter 
personally  with  Dr,  Marmor,  who  paid  for  the  notes  with  checks  and  some 
cash*  Morris  Fisher  testified  that  he  was  in  the  real  estate  business 
and  that  these  notes  were  bought  pursuant  to  a  written  agreement 
between  Marmor  and  himself;  that  Victor  Frank  was  also  interested  in  the 
matter  as  an  attorney.  The  notes  when  purchased  from  G-reenebaiim  ^^ere 
many  years  in  default.   Samuel  G.  Moffett  testified  that  Dr,  Marmor 
told  him  of  these  purchases  from  Greene baum  and  that  he  expected  to 
turn  them  over  to  Victor  Frank  for  the  purpose  of  obtaining  title  or 
foreclosing.  There  is  testimony  that  Frank,  instead  of  proceeding  to 
obtain  title  to  the  premises  conveyed  in  the  trustcdeed,  deposited  the  ' 
papers  with  the  Continental  Discount  Corporation  to  secure  his 
collateral  note  for  $1300  or  $1400;  that  this  was  partially  paid  off, 
leaving  a  balance  of  ^1100;  that  subsequently  the  Discjunt  corporation 
sold  the  papers  to  a  Mr,   Kallish, 

Pursuant  to  the  terms  of  a  contract  made  between  Hr,  Marmor  in  his 
lifetime  and  Morris  Fisher,  title  to  the  property  involved  was  in  the 
name  of  Sylvia  Welef  sky,  as  nominee  of  iiarie  Marmor,   The  answer  of 
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Victor  Frank  dlsclalmg  any  Interest  In  the  real  estate  Involved.  The 
answer  of  Morris  Fisher  stated  that  the  notes  were  acquired  pureueuit 
to  his  contract  with  Marmor  and  that  they  were  in  the  possession  of 
Marie  N,  karmor. 

Missner  testified  that  before  furnishing  plaintiff  the  money  to 
purchase  the  papers  he  examined  the  tract  books  and  records  of  the 
Circuit  and  Superior  courts*  The  master  found  that  from  that  exaaination 
he  should  have  been  put  on  notice  that  persons  other  than  Kallish  claimed 
title.  Underneath  that  portion  of  the  endorsement  on  the  note  releasing 
personal  liability  was  a  blue  background  evidencing  certain  oblitera- 
tionsy  and  in  the  same  handwriting  were  the  words  "Victor  P.  Frank, 
owner  of  said  note,"  The  master  also  found  that  the  note  and  mortgar:e 
were  delivered  to  Frank  by  Marmor  for  cancellation  and  release  of  record 
whenDtitle  was  secured  by  Marmor' s  nominee,  Sylvia  Welefsky,  and  that 
Frank  at  no  time  had  legal  title  to  the  mortgage  note  or  coupons  and 
therefore  did  not  transfer  any  legal  title  to  the  Continental  Discount 
Corporation;  that  the  legal  title  to  the  inBtruments  is  in  defendant 
Marie  N,  lyarmor,  executrix  and  trustee  under  the  last  will  and  testament 
of  Alexander  V/.  Marmor,  deceased,  and  that  Ruth  V.  Csjinon,  plaintiff, 
had  no  right  or  title  to  any  of  the  documents.  The  answer  filed  by 
Frank  disclaiming  any  interest  in  the  real  estate  involved,  was  in 
contradiction  to  the  endorsement  on  the  notes  to  the  effect  that  he  was 
the  owner.  In  Borg  v,  Finegold,  282  111.  App.  (abst. )  631,  Qtern,    the 
secretary  of  a  bondholders'  committee  with  whom  bonds  had  been 
deposited,  wrongfully  hypothecated  them  with  Feingold;  the  co  ittee 
brought  replevin  against  hia  and  the  court  sustained  this,  saying  that 
the  evidence  clearly  showed  that  Stern  had  no  title  to  the  notes  in 
question  and  had  no  right  to  negotiate  them.  See  also  Merchants*  Loan 
&   Trust  Go.  V,  Welter.  206  111.  647,  and  Hide  and  Leather  Nat. Bank  v. 
Alexander. 184  111.  416.   The  evidence  fails  to  show  that  Ruth  Cannon, 
plaintiff,  ever  obtained  possession  of  the  papers  in  question.   It  is 
admitted  that  m  rely  her  name  was  used  and  that  she  was  a  dtiamy  for 
Missner.   She  never  appeared  to  testify. 
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Plaintiff  saye  that  defendant  cannot  make  her  claim  except 
by  a  cross-bill.   The  claims  of  defendant  were  made  in  her  abswer  and 
amended  answer,  and  no  objection  was  made  to  this.  After  the  master 
had  prepared  his  amended  report  defendant  filed  a  petition  asking  for 
its  confirmation  and  for  leave  to  withdataw  the  original  notes  in 
question.   The  court  granted  leav:  to  file  such  a  petition,  which  was 
done,  and  no  answer  or  objection  theireto  was  ever  filed  by  plaintiff. 

The  master  having  seen  the  witnesses  and  concluded  that  plaintiff 
was  not  an  Innocent  purchaser,  and  his  report  having  been  approved  by 
the  chancellor,  the  findings  will  hot  be  disturbed  imless  they  are 
manife«1t:lj  against  the  weight  of  the  evidence.  Paaedach  v,_Auw,  364 
111.  491,  496;  Smut  v.  Hrynlewieoki.  369  111.  546,  556;  tdruk  v.  :  ruk, 
379  111,  394,  401. 

Upon  the  z^eord  presented  we  cannot  say  th#t  the  conclusions  of 
the  master  and  chancellor  are  manifestly  against  the  weight  of  the 
evidence,  and  the  decree  will  be  affimned. 

AFFIRMED. 
Matchett,  P.  J.,  and  O'Connor,  J.,  concur. 
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for  personal  InjurTeg  r€^; 


Plaintiff  brought  suit  to  recover  for  personal  InJufTes  r^^ived 
and  damages  to  his  automobile  caused,  as  h-  claims,  by  the  negligent 
operation  of  defendant's  truck.  The  cage  was  submitted  to  the  court 
without  a  Jury  and  the  Judgment  was  for  the  defendant. 

The  occurrence  took  place  in  the  early  afternoon  of  iaay  19, 
1941,  at  North  avenue,  which  runs  east  and  west,  and  its  int  raection 
with  18th  avenue,  which  rune  north  and  south,  in  Melrose  Park,  Cook 
County,  Plaintiff  was  going  easterly  on  North  avenue,  driving  his 
Packard  auto.  He  testified  that  at  the  place  in  question  there  ar^ 
no  buildings  or  sidewalks  -  a] 1  empty  lots*  North  avenue  at  this  point 
is  a  state  highway  with  four  lanes  -  two  for  eastteound  traffic  and  two 
for  westbound.  Plaintiff  says  that  as  he  approached  18th  avenue 
there  were  no  oars  ahead  of  him  but  several  behind  him  and  another 
car  on  his  left  going  in  the  game  direction^  that  he  was  traveling 
between  35  and  40  miles  an  hour;  that  when  he  was  about  40  or  50 
feet  from  18th  avenue  he  first  saw  defendant's  truck;  that  he  saw 
11^  headed  north,  come  to  a  stop,  and  beliefed  defendant  was  intending 
to  wait  until  the  trarfio  had  cleared,  but  instead  started  across  North 
avenue  and  stopped  in  the  outer  or  southorn  lane  in  the  direct  path 
of  plaintiff's  automobile;  that  to  avoid  hitting  it  plaintiff  swerved 
to  the  south  and  dl»ove  his  oar  into  a  ditch  about  10  or  IC  feet  south  of 
North  avenue,  receiving  injuries  to  his  person  and  damages  to  his  car. 
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Defendant  testified  that  there  was  a  stop  sign  on  18th 
avenu'^  about  8  or  10  feet  from  the  south  edge  of  North  avenue;  that 
there  are  no  buildings  at  this  int-^rseotion;  he  stopped  his  truck  at 
the  stop  sign  and  looked  both  ways  and  saw  that  traffic  was  clear 
and  started  across  North  avenue;  that  he  saw  that  the  eastbound  cars  did 
not  slow  down,  so  he  stopped  his  truck  when  Its  frfcnt  end  was  about 
4  feet  In  North  avenue;  that  plaintiff's  car  left  the  street  pavement 
about  200  feet  west  of  18th  avenue  and  swerved  to  the  right  in  a 
southerly  direction,  going  about  50  miles  an  hour.  The  other  eastbound 
car,  which  was  going  to  the  left  of  plaintiff's  car,  swerved  to  the 
north  and  passed  the  truck  without  mishap. 

Plaintiff  argues  that  North  avenue  at  this  point  is  a  state 
highway;  that  section  70  of  the  Motor  Vehicles  Act  (111*  Rev.  Stat.  1941, 
eh*  95  1/2,  par. 167) entitled  him  to  the  right  of  way»  The  statute 
provides  that  regardless  of  the  directions  the  vehicles  are  g  ing,  right 
of  way  shall  be  given  to  tnose  upon  such  highway.  Manifestly  the 
application  of  this  statute  depends  upon  the  surrovmding  circumstances, 
the  distance  of  the  ears  from  the  Intersection  and  their  speed.  It 
dftes  not  mean  that  the  ^jirlver  on  the  state  highway  has  tiie  right  of 
fj  way  regardless  of  the  presence  or  situation  of  other  vehicles  approach- 
ing or  on  the  intersection.   The  seme  degree  of  care  is  required  of  tae 
driver  on  a  state  highway  as  is  required  of  tixe  driver  of  a  vehicle  on 
the  intersecting  street.  It  should  be  noted  that  in  the  instant  case 
none  of  the  other  eastboimd  cars  on  North  avenue  were  Involved,   The 
«ar  to  plaintiff's  north,  or  left-hand  side,  passed  the  truck  by 
swerving  to  the  north.  If  plaintiff  had  done  the  same  thing  he  would  ,  "^ 
have  received  no  Injuries, 

Many  cases  have  been  cited  but  none  pr-^cisely  in  point.  In 
Mantonya  v*  V<'ilbur  Lumber  Co.,  £51  111.  App.  354,  the  driver  of  the  truci 
approaching  the  highway  did  not  stop,  and  itaalso  appears  he  was  going 
at  a  high  rate  of  speed.  These  are  not  the  circumstances  before  us. 
In  Coleman  v.  Halt,  293  111,  App,  615,  the  court  says  very  aptly  that 
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the  rule  ttiat  one  approaching  the  Intersection  of  highways  may  assume 
that  persona  approaching  will  observe  the  law  with  respect  to  the 
right  of  way,  Is  subject  to  a  reasonable  application,  and  It  Is 
therefore  generally  recognized  that  the  rule  Is  subject  to  the  facts 
and  circumstances  appearing  In  the  particular  case* 

The  t'lal  court  was  evidently  of  the  opinion  that  the  plaintiff 
In  the  operation  of  his  car  was  guilty  of  negligence  which  caused 
the  accident;  that  If  as  he  approached  the  intersection  he  had  been 
going  at  a  proper  rate  of  speed  and  with  his  car  under  controli  he 
would  not  have  met  wltn  the  accident.   It  Is  not  disputed  that  defendant, 
after  making  the  stop  at  the  stop  sign  south  of  North  avenue,  moved 
slowly  from  a  dead  atop,  and  after  his  truck  had  gone  only  4  feet  across 
the  south  line  of  North  avenue  he  again  stopped  his  truck  to  allow 
the  eastbound  traffic  to  pass*  The  eastbound  ttafflc  lane  was 
20  to  25  feet  in  width  and  defendant's  truck  occupied  only  4  feet  of  the 
southern  part  of  this.  Defendant  was  not  guilty  of  the  neglL^^ence 
charged* 

We  c&nnot  say  that  the  conclusion  and  Judgment  of  the  trial 
court  1b ^manifestly  against  the  weight  of  the  evidence.   It  Is 
therefore  affirmed, 

APFIRMIi^D, 

Matchett,  P,  J,,  and  O'Connor,  J.,  concur. 
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MR»  JUSTICE  O'COMOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

March  31,  1942,  defendants,  Harry  Koplln  and  Zephyr  Laiindry 
Machinery  Co,,  a  oorparatlon,  were  found  guilty  of  violating  an 
interlocutory  order  awarding  a  writ  of  injunction  "and  either  or 
both"  of  them  were  decreed  to  pay  a  fine  of  S3, 000  to  the  Clsr-k 
of  the  Court;   that  defendant  Koplin  stand  committed  to  the  County 
Jail  until  the  fine  wag  paid,  and  they  appeal* 

The  record  discloses  that  April  14,  1941,  the  plaintiff  filed 
its  rerified  complaint  against  defendants  praying  that  defendants 
he  restrained  from  "selling,  dealing,  installing,  delivering, 
distributing,"  eto»,  certain  machinery  manufactured  by  defendant, 
Zephyr  Laundry  Machinery  Company,  and  May  28,  1941,  the  court  ordered 
that  a  temporary  injunction  iseue  restraining  defendants  as  prayed 
for*  This  order  was  entered  on  the  pleadings  -  no  evidence  of  any 
moment  was  introduced,  January  9,  1942,  plaintiff  by  leave  of  court, 
filed  its  petition  for  a  i*ule  on  defendants  to   show  cause  ,hy  they 
should  not  be  adjudged  in  contempt  of  court  for  violating  the 
injunctional  order,  J?:tnuary  15,  1942^  the  hearing  on  the  contempt 
matter  was  commenced  and  March  31,  1942,  the  order  finding  defendants 
guilty  of  contempt  was  entered. 

The  basis  for  the  suit  was  a  written  contract  which  plaintiff 
claimed  defendants  had  violated  and  were  continuing  to  do  so.  On 
the  hearing  to  determine  whether  a  temporary  writ  of  injunction 
should  issue:,  and  the  hearing  on  the  contempt  made  thereafter,  both 
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parties  treated  the  contract  as  valid  and  binding.   The  case  on 

the  merits  is  still  pending,   uiay  1,  1942*  which  was  a  month  after 
the  contempt  order  was  entered,  defendants  moved  to  amend  their 
answer  to  the  complaint  which  was  allow  d  and  for  the  first  time 
defendants  contended  that  the  contract  of  Dooember  2,   1955,  which  as 
stated  was  the  basis  of  plaintiff's  suit,  was  void  because  it  was 
in  violation  of  §1,  of  the  Sherman  Anti-Trust  Act  (15  U,  s.  C.  A,  and 
paragraphs  569  and  573,  of  ch.  S8,  111.  Rev,  Stat  .  1941)  and  they 
moved  to  dl  solve  the  injunction,  the  motion  was  aenied  and  defendants 
prosecuted  an  appeal  to  this  court,  October  26,  1942»  we  handed  down 
I  an  opinion  sustaining  defendants'  contention  that  the  contract  was 
/I  void,  being  in  violation  of  §1,  of  the  Sherman  Anti-Trust  Act,  and  the 
'''  injunotlonal  order  was  reversed.  Afterward  plaintiff  filed  a  petition 
for  rehearing  and  November  14,  1942,  we  filed  a  supplemental  opinion 
and  denied  the  rehearing.  No.  42384,   Cummings-Landau  Laundry 
Machinery  Co«  a  corp,  v.  Koplln,  et  al.   In  the  opinion  we  said  that 
if  the  contract  in  question  had  been  made  after  the  passage  bt   the 
Mlller-Tydings  Act  in  1937,  and  the  Fair  Trade  Act  of  this  State, 
(oh»  121  1/2  par,  188  et  seq.,111.  Rev,  Stat,  1941)  it  would  have 
been  valid.  Counsel  for  plaintiff  in  the  petition  for  rehearing  said: 
"The  Court  has  overlooked  the  fact  that  this  contract  wag  renewed 
December  2,  1938,  by  virtue  of  its  ovn  terms, "  and  that  the  record 
showed  defendants  had  recognized  the  contract  in  full  force  and 
effect  as  late  as  January  23,  1940;  thst  when  the  case  was  heard 
on  its  merits  plaintiff  would  be  faced  with  the  opinion  of  tnis 
court  holding  that  the  contract  was  void*  In  our  supplemental  opinion, 
in  passing  on  this  contention  we  said  that:  ''whsn  'xxe  case  is  heaz>d 
on  its  merits,  both  parties  will  be  permitted  to  put  in  competent 
evidence  tending  to  show  that  the  contract  is  valid  or  invalid, " 

There  is  eonsidcrable  evidence  in  the  recoil  which  was  introduced 
on  the  contempt  proceeding,  plaintiff's  evidence  tending  to  show  that 
the  injunotlonal  order  was  flagrantly  violated  by  defendants  while 
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;r«d#  wods  ot  f^titha^it  •efl9X>Xv9  a '  Ill^fnlAXq   t3nXJ!>i»«ooiq  iTqaeifjcod  9i<t  fto 
©Xlrfw  aJnaftns^sfi  x€  bstMlotr  xlkti»t:^&£t  a^ .  XiAnol^oia/tfl-^  **** 
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the  evidence  on  behalf  of  defen  ants*  they  contend,  shows  the  order 
had  not  been  violated.  But  as  above  stated,  all  of  this  was  on  the 
theory  that  tne  contract  of  December  2,  1935,  was  valid  and  binding. 
The  chancellor  found  from  the  evidence  that  defendants  were  guilty 
of  violating  the  order  end  we  think  his  finding  was  dearly 
warranted.  But  since  we  held  that  the  contract  was  void  (the  question, 
whether  It  was  a  binding  obligation  because  of  Its  renewal,  etc., 
after  the  passa^  of  the  Mlllei*-Tydlng8  Act  and  the  Fair  Trade  Act, 
not  being  before  ue  and  no  evidence  being  offered  on  ths^t  question) 
the  order  of  contempt  cannot  stand,  Eastman  v._Dole,  213  111.  App» 
S64J  Salvage  Process  Corp.  v.  Acme  Tank  Cleaning  Process  Gorp^, 
86  Fed,  2d,  727, 

If  on  the  hearing  It  should  be  determined  that  the  contract 
Is  valid  by  reason  of  the  passage  of  the  Mlller-Tydlngs  Act  and 
the  Pair  Trade  Act,  on  accoxint  of  what  had  been  done  by  the  parties 
after  these  acts  became  effective,  the  question  whether  defendants 
have  been  guilty  of  contempt  can  then  be  determined  by  the  chancellor. 

For  the  reasons  stated,  the  order  of  the  superior  court  of 
Oook  county  is  reversed^ 

ORDER  RETERSSD* 

Matchett,  P,  J.,  and  McSurely,  J.,  concur^. 


iQfci&  Sill?  ew<ici»    ^ba^^mum:  i;a^   ««^jafti.a©t®*,  5»  !tlJ5d»cf  aa  soaeJ&lvs  ari* 
».cl^  n©  »J9W  airier  ifc^d-^^a   eroda  80  tuSL     ».feejf fcXclv  itescl  ^oxj  J&ari 

taxing  '»'«*?*=  B^Jisaojaa^®^  imU  «ot^M-<t»  esii  mo'%'%  Sia/o'i  •xoII«onMo  sitlT 
■ti'5«©Xo,  «a»  SKJUfenXTt  oM  slaldt  bm  ba»  %9brL^  wij^  SiiiJ»Ic±v  \o 

^.  ,Ijrwq«3t;  a-*  i  iji*o«d  ixol:fjB8lXtfo  jriXltnlct  «  «■»«  «"^1  ^«l*»ilw 

t  e5art,T  lial  aa;?  iii^  >i£*/4  »JSfilJ&\T*^'3XlXte  «1*  to   sgAasaq  «d^  ts>tf'ti» 

u'.-i-'«'3«P  Jta^  jBMH  j&«««11;o  SAXs^rf  ©©flsii>iv«  on  Sua  ai;  »rEot»d  noX^cf  iQO. 

,  '■,      ,  1' ri  sxs    *;/   '    .  ."'itaJs  S'OKri.ao  ?qa®#oco  to  i«.&"a;o  arlJ 

■till.'     i/*-n.vX.'/;*i'-!v  -i^i     !■>«     .'•  ^w-ij;--;     .;■  J.      k.i.iv -Xjs' vii     QiiJ     0.C 

::-_;i  il>i6X-T:aXXXM  ^/i^   to  ©jjiaaajsq  €ka3   to  gobbsi  x<*   •-■•'  ■ 
»^fiA6fi9taL6  tsMJsfiw  noi^at'Mp  Wi3^   ^♦vWoette  aaapstf  a*o.3  asSKiJ  «x®^tB 

■V,-.     -r.r.,     r,    .t     f     -.Ml..'.'     ..■..■i;r     '^n    't«>h'fo    ^rr.^      ^  h'v  * f, ■;■!•(»    aiSCa^k^^'T    ^t    •£o'?l 


.■fiO 


#r£i/onco    ^*0   t-^EXsTti'Soiv*.  bun    ,.       ,      , tiJ-grio^faM 


42399 

J.  KENT  aREENE, 


Appellant, 


) 

) 

JOHN   TOMAN,    UNITED   STA'ES  FIDELITY     ) 

AND  GUARANTY  COMPA.fY,  j 

Appellees,  ) 

) 


APPEAL  FRi 

i 

mUNIOIP/L  COURT 
OFi}hICA(K)y\ 


3- 


•ii*  f^  O  i 

UR,  JUSTICE  0*CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  brought  suit  in  the  Mxinicipal  court  of  Chicago 
against  Alexander  and  Kathleen  3»  Moseley,  John  Toman,  former 
sheriff  of  Cook  county,  United  States  Fidelity  a^d  Guaranty  Company 
(the  surety  on  sheriff  Toman's  bond)  and  Thomas  J.  O'Brien,  p3?esent 
sheriff,  to  recover  #600,  Only  Toman,  the  former  sheriff,  and  the 
Guaranty  Company  were  served.   They  filed  their  motion  to  strike 
the  complaint  Cstatement  of  claim]»  The  motion  was  sustained, 
plaintiff  elected  to  stand  by  his  statement  of  elaim,  the  suit  was 
dismissed  as  to  the  two  defendants  se:  ved,  and  plaintiff  appeals. 

The  question  for  decision  is  whether  the  statement  of  claim 
states  a  cause  of  action.   The  material  allegations,  so  far  as  it 
is  necessary  to  state  them  here,  are  that  a  suit  was  pending  in  the 
Superior  court  of  Cook  county,  in  which  Kathleen  E,  Koseley  was 
plaintiff  and  Alexander  Moseley,  defendant.  That  Alexander  Moseley 
was  represented  in  that  case  by  J,  Kent  Greene,  attorney,  and  that 
from  time  to  time  Greene  was  paid  by  his  client  ^^600  for  his 
services.  That  such  payments  were  made  with  the  consent  of  both 
parties  to  the  superior  court  suit.  That  afterward  Greene  was 
ordeired  to  pay  the  $600  to  the  clerk  of  the  superior  court  and  upon 
his  failure  to  do  so,  a  mittimus  was  issued  directed  to  the  sheriff, 
to  take  Greene  into  custody  until  he  should  purge  himself  of  the 
alleged  contempt.   That  other  orders  were  afterward  entered  staying 
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isfinoi   ^n&^iG'S  aticJj  ^x^^^^oii.  «S  aesXrfJjaX  baa  leljnJixeXA  tfsniJssB 

YHBQS'oO  tJn^iJttW^  OOM  yi,illQbl%  a«*«*a  l>©*inU   tX^GWoo  icoO  lo   "ili'isria 

Jnpss^q   tneiia'O   .t,  a^inojdT  feus  (fuxotf  ■•lasaioT  ItlisriB  no  t^sius   @iii) 

<■■■''  ^lli-xsiis  tworacl   ©i:d    ^asmof  x-tflO      •00d|  isvoci  )'>:  orf    »■    iiarfa 

t69nia;f8U8  aaw  cci^oa  •ilT      *[flilsIo   1o  Saesioi&jBl   *nijaXgino©   adi 

a^w  Hub  ariJJ"    ^ffll^XiS  lo  *fiaiD9tfs3"B  aid  x^  hnais  oi  b^ifQble  I'xtintBlq 

.alBSqoB  m;l'aiAlq  btm  ^Jbev  ?a  a*nsf>fl©l9fi  ow;t   arf*  o;f  aa  beaalEall) 

laiiilo  lo  Jit9fii«ji^8   Biii  ladt^xim  ai  noiaioofc  lol  aoXiBBup  arfT 

Jl  fis  Ij^I  oa    tSXioi^BgoIIa  I^I'i^d'aa  ariT     .floitfoii  lo  6&ubo  a  a9;tfi*a 

add'  ni  -gaibnGCi  anv  ;^iJJ8  a  ;fAci;r  <^ia  ,e«X9d  osd^  a^A^a  o^  Xiaaaooon  ai 

a«jw  xe-tsBoH  ,3  nsaXd^fA^  iloiiiw  cl   ^-^Jrujoo  iooO  to  ?ii/oo  loiToque 

■<EeIf»8oM  isbnBxeXA  JsrfT     ,;tnja6nal9£)  »ic*X©BOia  i«6njweXA  fiiia  Itl^nlaXq 

alxl  not  006^  JriolXo  a-tii  x^  tlAq  Bsm  anosiO  tisi?  o*  ©«i;J  moil 

aiod  lo  ^itsanoo  Qxi;r  xlJiw  ©Ab*  anew  a^nai&X''^  xioua  ^adT   ♦aaoivisa 

a  aw  ©nssi*)  fcrtJawT^^flA  ^£4fT      .itiua   *nuoo  lolisquS    ad  J  oi  aalJi^q 

noqi/  JbflB  Jr£0co  tolieqisQ  adj"  "1©  iioXo  ad*  o;^  0081  ad*  x*^  o:^  fienaJono 

^lllisda   adif  o*  JbaJoaiifi  beua^l  aaw  auisi^^iA  -a  «08  ob  ci   enuLlal  Bid 

od*  Tro  TtXsaffiJLri  agiuq  iiXuada   ed  Ll^au  Tt^o^auo  o;frii  eneetO  8i£;J  o* 
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the  mittimus  and  on  April  21,  1938,  an  order  was  entered  by  the 
Superior  court  that  the  stay  of  the  mlttlmue  o©  terminated  and  that 
the  mittimus  Issue  Instsnter  for  the  commitment  of  G-reene;  that  on 
the  day  this  order  was  entered,  Greene  deposited  the  '^600  with  the 
sheriff  and  5  days  thereafter,  April  26,  he  was  given  leave  to  file 
a  petition  In  that  cause;  tnat  on  Saturday,  July  9,  1938,  Greene's 
petition  was  set  for  h  arlng  and  It  was  ordered  that  the  sheriff 
pay  Instanter  the  ^600  to  Alexander  Moseley  and  at  the  same  time, 
Alexander  Moseley  was  ordered  to  pay  Kathleen  E.  Moseley  for  her 
attorneys,  1390  out  of  the  #600,   That  Alexander  Moseley  paid  S60 
for  reporter's  fees  and  ^150  to  Kathleen  S.  Moseley,  making  a  total 
of  ?^600«   That  Saturday,  July  9,  1938,  the  day  this  ord^^r  wag  entered 
and  the  moneys  paid,  was  a  half  hollay  and  shortly  after  the  order 
was  entered  the  clerk's  office  and  the  sheriff's  office  closed  for 
the  day  and  it  was  Impossible  for  Greene  to  perfect  his  appeal,  to 
serve  notice  of  appeal  or  to  obtain  an  appeal  bond  until  the  following 
Monday,  July  11;  that  after  the  entry  of  the  order  of  July  9,  Greene 
talked  to  the  deputy  sheriff,  who  haul  the  matter  In  charge  and  notified 
the  deputy  orally  that  he  Intended  to  appeal  to  the  Appellate  court; 
that  th^  deputy  sherlrf  at  that  time  promised  that  he  would  not  comply 
with  the  order  and  pay  out  the  money  vintll  he  notified  Greene;  that 
Greene  said  the  appeal  would  be  perfected  and  a  supersedeas  bond  filed; 
that  on  the  opening  of  the  clerk's  office  Monday  morning  July  11, 
Greene  served  notice  of  appeal;  that  on  July  25   or  26  following,  Greene 
examined  the  records  In  the  clerk's  office  and  learned  for  the  first 
time  that  a  second  order  bad  been  entered  July  9,  ordering  the 
sheriff  to  pay  the  $600  Instanter  to  Alexander  Moseley,  And  it  is 
charged  that  the  two  Moseleys  and  their  attorneys,  the  deputy  sheriff 
and  his  attorney,  "entered  into  an  illegal  conspiracy"  to  withdraw  and 
pay  over  the  money  as  above  stated. 

It  is  further  alleged  that  the  appeal  was  taken  to  this  court 
where  a  number  of  orders  of  the  Superior  court,  including  the  one 
which  ordered  the  sheriff  to  pay  0600  instanter,  were  reversed  and 
set  aside.   Then  follow  allegations  of  the  surety  company  executing 


.xi^   ;ee«»*j43  to  ta.i^m)immoo  suii^f  not  fs;J'iiH;>'8ixi  suasX  8JHisl.tJj.iE  wiJ 

silt  03^  svseX  ixsvlg  maw  ad   ,da  liiqA  ^Ts^tawroctS'  ex-^fi  8  ba&  TLlliBtin 

"ill's.Kidat  9tii  iJuit  b9^9b^£o  gjsw  il  ba&  ^iii is  jcf  lol  *«8  Mem  aolitisn 

^stsXi  omsia  *dtt  ;^js  baa  -^9l»eoM  iftbanxBJLA  oi  QOQ'4  9dt  tetnMiuul  xaq, 

imi  not  '%9lBQ(M   ^  ngaXdfB^  xm  oi  b^iebto  8J«w  x®-C9«oM  leJhtuxsXA 

L&ioi  M  gaXaCJBim   ,x^-C^a<J'f^   •^'^  nsBldisiJi  oi  OQIcI  boA  aetl  s'lte^ioqai  lol 

b^-xe-tfte  aaw  i-d^jio  aitU  x^f^  ^^^    cSSei   ,6  xXj/T.   ^XAbiuiaB  imii:      ,008*   lo 

Tf^Sio  Bdi  "Ts^la  x^*'i<^'jia  Aajb  ijjis  llorf  tiArf  a  sis*  tJbiaq  8X®<tc»  9cli  bna 

loi  SeaoXo  9oilto  e'ltlisiia  ts^tf  JSisb  eoillo  e^rf'tsio  arit  ft^^ecfne  ajaw 

^i^seqqi^  alrf  ^-oetiftq  oi  •fiee-i^  tol:   sIc'J^   ^oqml  saw  ;tl  .5fij3  x-^i)  ariiT 

;;;ilwoIXo1  9£ii  Itieiu  f>nccf  Ifl®qqjB  aa  nl^s^rd;.  I^eqqiB  lo  »oid'on  ©visa 

9n?«iD   4G  ^Xul,  lo  i9b^o  &di  lo  t*5t3'«©  9^^*   foJlA  tarf*   {IX  tX^X.  tijfifinoM 

Jboilitfon  J&fiS  asiarfo  aX  T:o;t3'*«<  tttii  hMA  Ofilw   ^lllisila   ^^uqefc  «cf^  ©J^  ft«il«* 

j-lijjoo  93-fiIXaqqA  tidi  c&  XA^q^»  i>i  b»ba»inl  -irf  imii  x^^^^o  t*«q9J&  ©ri* 

. iqmoo  *or.  bljioir  srf  cf^ri^-  fiMXffioiq  ^&lt  iadi  iA  t  Xisxie  '?;firqsA  wf*  tfjari* 

Jflri:J    ;*»iS99iO  fiellXJcii  ad  Xl*mr  x«fl02i  ad*  *x/o  t*Q[  ^«*  leM©  s»rf*  rfJXw 

lil  dnocf  BABb9aif>qus  a  ba&  fesJoeltsq  ®cf  blucw  Xs-^qq*  «»ii;f  f)i«a  •titeift 

»XJ;  tJ^wt.  siiXfrtoa  XAftnoM  ©oill©  •'ii??!©  «1*  lo  sn.I^n®H[0  9di  no  *arf* 

•fleaiD   tSiiXwcXXol  dS  to  SS  ^XwL  no  iadi   ;XA*qq«  lo  «olJon  Jbs-m^a   anesi-O 

^eiXl  ari*  Tol  beniA^I.  bna  soXllo  a'irisXo  oriJ  ttl  aJbtooei  arftf  iscliajae 

srlJ-  sniie.bio   »§  xXtfL  fieijrttne  flwftcf  BAd  tefcio  baoo^a  &  iAdi  miti 

at  ii  Dm\     .-^aXasoM  lebtiex^Lk  oi  i^ia&iual  0661   Bdi  x*<I  oi  llXterit 

111-ieda  x^wqe*  ®d3^   ,«XS«''fo*JB  tladi  baa  a^^XseoM  9ffi  ?riJ  i&di  ba/gtado 

bna  ff&'^ibdilyB  oi  » xoJJ-tXqanoo  iBselXX  om  oisU  b9,t9ia9^    tXS'frac*^*  ^^^  J^a* 

tboiBiSi   «fVod*  a«  t^noai  ariJ  -xsvo  x*9 
cTii/oo  aXxiJ  o;f  fl»3(«*  aaw  Xaoqq*  «d*  JAd#  fiagaXXa  toditv^  st  il 

&tto  »dJ  ■^nlbtsloal   ^iiuoo  nolt^quB  oriJ  lo  aisfcro  lo  letfiatfxi  «  eierfw 

on-    ieaie^r  ^t9*flAC^8fll  008$  x^^q  o*  lll-xada  «d*  berroMo  doidw 

sni^uoBxQ  x«Bq-t©o  V»'itf8  ad;t  lo  enoliaigsLlA  woXIol  iiariT     .aJbiajs  *ea 
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the  bond  as  surety  for  Sheriff  Toman,  We  reviewed  the  facts  In  our 
opinion  filed  October  3,  1939  (Moseley  v.  J«  Kent  Greene.  #40526.) 

Plaintiff  In  his  brief,  after  stating  the  facte  which  he  says 
are  sufficient  to  warrant  a  reversal  of  the  order  appealed  from,      ' 
adds  an  additional  reason,  citing  111*  Rev,  Stat.  1941,  chap,  77, 
par.  6,  which  provides  that  «No  execution  shall  Issue  against  the 
body  of  the  defendant  except  when  the  judgment  shall  have  been 
obtained  for  a  tort  committed  by  such  defendant,  and  It  shall  appear 
*•*■*■  that  malice  Is  the  gist  of  the  action,  and  except  when  the 
defendant  shall  refuse  to  deliver  up  his  estate  for  the  benefit  of  his 
creditors,"  This  section  Is  In  no  way  applicable  to  the  facts  In  the 
case  at  bar.  Here  plaintiff  Greene  was  ordered  to  pay  |600  to  the 
sheriff  to  purge  himself  of  a  claimed  contempt  of  court*  He  thereupon 
paid  the  money  to  the  sherljpf  and  some  time  afterward,  another  order 

I  was  entered  that  the  sheriff  pay  the  money  Instanter  to  Moseley,   It 
Is  obvious  that  the  section  quoted  is  wholly  Inapplicable, 
Plaintiff  in  his  brief  further  says  that  the  notice  of  appeal 
without  bond  operates  as  a  supersedeas  vuitil  the  bond  Is  filed,  and 
continuing  he  says;  "This  statute  does  not  limit  the  notice  Cof  appeal^ 
to  <|»rlting,  »  This  contention  cannot  be  sustained^  Rules  33  and  34 
©f  our  Supreme  court  require  notice  of  appeal  to  be  in  writing. 

It  seems  to  be  agreed  that  Greene,  in  appealing  from  the  orders 
of  the  superior  court,  did  not  file  a  supersedeas  bond  and  the  appeal 
I   was  not  made  a  supersedeas  for  the  reason  that  befojpt  he  had  time  to 
do  so,  the  sheriff  had  paid  out  the  money. 

Plaintiff  further  contenr  s  that  after  the  order  of  July  9  was 
entered  by  the  Superior  court,  he  had  20  days  within  which  to  serve 
his  notice  of  appeal  and  30  days  to  file  the  supersedeas  band,  and 
Section  82,  of  the  Civil  Practice  Act  is  relied  upon.   The  pi^rtinent 
portion  of  that  section  provides  that: 

"An  appeal  to  the  Appellate  or  Supreme  Court  shall  operate  as 
a  supersedeas  only  if  and  when  the  appellant,  after  notice  duly 
served,  shall  giw  and  file  a  bond  in  a  reasonable  amount,  to  secure 

/■ 
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.j^fiid^X'xw  nX  8d  o*  Xasqqa  to  soXJon  siXupsit  ;fi0oo  aas^w  '  ••■  '    ^o 
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9VX58   ci  doldyn  aXdilv  s\  t  .'•»q«8  ^t  xd  fianaJna 

JbftB    I  ©Asaieqi/s  arlt  ©XXI  o*  ayafi  OS  fena  Xaegqa  !to  eoXJon  aXri 

ia^nlti^  9trfT      »fioqw  fcaXXsn  «X  *oA  voito&t^  XXvXO  erf*  T:o   ,28  noX*098 

:*j3ji*  aefcXvonq  00 1,-t ->«•?»  *«£!*  lo  no/^ioq 
ae   9^  :/oO  9«»ftqw8  'xo  9*aXX©qqA  <  ::(«>qqa  nj.." 

lOflalXsqnjs  9x1*  nariw  *na  tX  sJ&eaieqr 
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the  adverse  party,  **♦  If  notice  of  appeal  le  served  within  twenty 

(20)  days  after  the  entry  of  the  order,  determlnatloni  decision, 
Judgment  or  decree  complained  of,  and  If  bond  Is  given  and  filed  and 
approved  within  thirty  (30)  days  after  such  entry,  or  within  such 
further  extended  time  as  the  trial  court  may  allow  wlttiln  such  thirty 
(30)  days  or  any  extension  thereof,  the  notice  of  appeal  shall,  upon 
the  approval  of  the  bond,  pperate  as  a  supersedeas, " 

It  will  be  noted  that  the  section  provides  that  the  appeal  shall 
operate  as  a  supersedeas  "only  If  and  when"  the  appelleant  shall  glve__ 
and  file  a  bond  and  that  "the  notice  of  appeal  shall,  upon  the  approval 
of  the  bond,  operate  as  a  supersedeas."  We  think  It  clear  that  under 
the  wording  of  this  section,  the  Judgrent  order  dismissing  plaintiff's 
suit  was  not  stayed  for  the  reason  that  he  filed  no  bond.  Professor 
McCaskill,  in  his  Illinois  Civil  Practice  Act  Annotated,  in  discussing 
Section  82  of  the  Civil  Practice  Act  says:  "The  court  may  fix  the  date 
when  the  bond  is  to  be  filed,  but  the  date  of  filing  bond  is  no  longer 
Jurisdictional  and  if  the  bond  is  not  filed  within  the  time  set,  such 
failure  will  have  no  effect  upon  the  appeal  itself,  nor  will  It  operate 
to  bar  the  appellant's  right  to  supersedeas.  The  bond  may  be  filed  at 
a  later  date,  imd  when  filed  and  a pp roved,  tiie  notice  of  apoeal  will 
operate  automatically  as  a  supersedeas."  And  in  a  footnote  the  author 
says:   "But  until  [the  bond  is]  filed  the  proceedings  in  the  trial  court 
are  not  stayed". 

The  Civil  Practice  Act  which  went  into  effect  January  1,  19;54,  did 
not  materially  change  the  law  as  to  how  and  when  an  appeal  would  operate 
as  a  supersedeas.   Section  92  of  the  old  Practice  Act,  Smi^h-  Hui^i  111. 
Rev,  Stat. 1933,  chap,  110,  §92,  provided:   "Appeals  shall  be  prayed 
for  and  allowed  at  the  term  at  which  the  Judgment,  order  or  decree 
Is  rendered,  and  the  party  graying  for  such  appeal  shall,  within  such 
tlae.,  not  less  than  twenty  days,  &a  shall  be  limited  by  the  court, 
give  and  file  in  the  office  of  the  clerk  of  the  court  from  which  the 
appeal  is  prayed,  bonds,  in  a  reasonable  amount,  to  secure  the  adveraBB 
partyf.  And  it  has  been  uniformly  held  under  tnis  statute,  that 
although  in  allowing  the  appeal  the  trial  Judge  fixed  the  time  for 
filing  the  bond,  not  less  than  20  days,  yet  the  operation  of  the 
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Xitiav&  nldilm  6©vioa  el  I^'qqa  to  ©oi^J-oc  tl  ***    •l^tJiq  •Btsvftji  «3£t 

bam  l>«X11:  3ae  rnsvl^  ai  bnod  J.t  btin  ^to  &eni:4lqi7ro«  9&ts»J&  10  tia^ttsBfyi% 

dous  aMt  ,  :.T:Jas  do«a  te^ls  i-^;«fi   (OS)   x^'^^i-i^  fiiriJIw  ftsvortqqa 

aoqw   vIlBcfs  Xj8»qq«  to  eoiHor,  mit    ^Jo&^f^di  aotnn9ix»  xa»  *iq  9%ab   {&&} 

IXivria  X^eqqjs  »rW  iBdt  •©&Jhronq  nol^ose  6cf#'  iadaf  Aoaf-cn  fttf  Xliw  *I 

lavoicqa  sxid"  goqiJ  ,I-J3^a  Xs»qa.a  td  setfoa  sicii*  *arf*  Acui  AacnI  «  fXt\  im9 
i"ibnu  ^Bdt  t&elt>  tX  ifilrid"  sW     *  ♦aJ8siis«f8n«qws  a  sa  ©^aToqc   ffiiiicGr  «dJ  to 
fi«tlX;riilJ8Xq  saltelmiil^  ««lrte  ^fn^t^fesft  aas-   ,fii0i*o»8  aldt  to  sniMow  •j<#y,| 

«t03S®tci":i   .fificcf  ofi  bsXlt  erf  STari^  «©«i!^©i  ©rf*  xot  Jlo^a^s  #011  a**  tijft 

■galB6s.f08tib  nl   ibs;f s^ ocirJL  *oA  Bolti^m^  XXvlD  eXouXXXI  aid  «i   ^XXisISAQfll 

^iAb  9£i^  zlt  x^^  ftisoe  «*{':•«    ja^fi  ^^©A  ©oli'ss'rC  XJviO  sriJ  to  36  nollo©8 

f  iiBftoX  on  a-ft  fexiocf  gniXit  to  "^^jafi  «d[3^  *tftf  ,JieIlt  sd  o;^  si  fenotf  «xl;f  ctMfw 

xlv*^'       ;         ami:!-  sd^  ntiiilit  &®Xit  ;Jo«  si  finotf  ad?  tX  D««  XAaoi^oiAaJtriiXt 

8J«tsqc  21    Zlifi  ion   ttXeaJX  X*sffq«  9ii;f  mjq»  d*»»t"»«  on  evAfl   CXXw  6tulJtm% 

*..i  ,b«?rj"  57  l>cccf  aiiT     ♦sanJ&daidqus  0*  tfr^ii  »*tiUill9qqA  adJ  i^cf  ©^ 

ii.p'iq.:-  to  seXtofl  g.-.?    tl^jjco^ja  jbas  i>sXlt  Ha«iw\ll>fl«  j©cf.aXj  la^AX  « 

'ic.a.ji.iri  srfj   ^Spaioct  a  nI  foflA     «  .^'5:^&e??"t9qtf3  &  bb  ■?XI«oXci«noJtfa  a;Ja'i9q;o 

-:    r-:   -    -    »  nX  aanife»«o©iq  «ri*  J&eXlt  CaX  bacd  ©fit]  XiJfui  iu&.^      :aXj^ 

»«A©X-®*»   ^c*'   SIR-* 

LXi..    ,r  .,i    tX  i'tBUc^it  *oo1:e-  ■■■:        -.   ^.   "--.-.    —•■  ooX;ro^/i5  XXvXO   adT 

•dafiQqo  fcXi/ow  lAsqqa  om  nerfw  5flA»  wcri  ©?  8«  w«X  efi;f  ©snexlo  ^jXIaX'sstfAffl  iofl 

.rxi  Mt;H  -dtlmfi   »*oA  @oiiimi*l  bio  atf^"  to  2G  noX^osB     .ai^islsaeisqwa  «  a^ 

baxistq  ad  XXsdB   «X*9qqA«      ib^btvcnq   tS€*    c^XX   *q[Bdo   tSS€X*^«t8   •▼»« 

9©i09fi  -so  laMo   t*ffsiHS&ut   ed*  doXriw  t»  ana?  aid*  *»  A&woXXa  J&iia  lot 

doi/a  nXrf:tXw   ,XXml8  Xseqqn  do«»  tot  gxiXY^^i  XJ^'iJ"?  «*i*  ^oA  ,6ei9l>n<«  ai 

t'iiiroo  «ttl;^  -id  AetXaXX  sd  XXmit  ail  ^^x^b  x*«»w*  ««^  ^'a«X  i^on  ^9alt 

«tii  dolriw  molt  *tuoo  •dt  to  alieXo  add"  to  aoitto  QdJ  fll  eXXt  fwij  aria 

«i©v5b  ftdJf  9fr«0PS  o:f   ^tj^iJOMA  ©XdanoaA*!  «  ni   ,afinod   tfe^T^^Q  bX  Xaeqq* 

r  vi!    ^oiUT^M^n  aXri*  lofcfijj  JbXari  ^X«n©tliiu  flssd  aad  *X  hoA     Axii^ 

-iot  anX^r  Qxld-  AexXt  »ji&*ft  XaXt*  »d*  X«eqq«  eri;r  anXwoXXa  at  d'guosiiLB 

•rt*  To  nal:tAT»ac  cidtf  tfsv.   .aT*£»  02  UAdit  aaaX  *ofl   .Jbaod  eriJ  gnXXXt 
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Judgment  was  not  stayed  xintll  the  bond  was  filed.  Holme e  ▼.  City  of 
Ghioago.   205  111,  556;  aiclntosh  v.  Qlos»    304  111.  620. 

In  the  Molntoeh  case  the  court  eald:  "The  op'^ratlon  of  the  fln&l 
decree  of  Septenber  23  was  not  stayed  or  superseded  by  the  prayer  for 
an  appeal  or  the  order  granting  the  p  ayer  and  fixing  the  time  for 
filing  an  appeal  bond.  The  filing  and  approval  of  an  appeal  bond 
within  the  time  fixed  by  the  order  was  essential  to  stay  the  decree 
and  transfer  the  cause>  and  it  would  remain  In  full  forwe  and  effect 
until  the  bond  should  be  filed  and  approved. « 

If  the  construction  we  have  placed  on  section  82  seems  to  be 
harsh,  the  remedy  is  with  the  legislature. 

Counsel  for  defendants  ©ay^ther-e  is  no  liability  even  though  the 
court's  action  was  erroneous,  for  the  reason  that  the  sheriff,  In 
carrying  out  the  mandate  of  the  Superior  court,  acted  as  a  ministerial 
officer.   In  support  of  this  counsel  cites  Baimeg  v.  Berber,  6  111. 
(1  Gilman)  401,  and  other  authorities  and  quotes  as  follows  from  the 
Barnes  case:  "a  ministerial  officer  is  protected  in  the  execution  of 
the  process  of  a  Court  of  limited  JurlBdiction,  where  it  shows  upon  its 
face  that  the  Court  had  Jurisdiction  of  the  subject  matter,  and  nothing 
appears  to  apprise  him  that  the  Court  had  not  also  Juriedictlon  of  the 
person  of  the  defendant.  That  principle  has  since  been  uhifirmly 
recognixed  by  the  Courts  of  that  State,  [New  York]  and  furnishes,  I 
think,  the  only  reasonable  and  safe  rule  on  the  subject.  It  is  the 
policy  of  the  law  as  well  to  encourage  as  to  protect  its  officers,  in 
the  faithful  and  efficient  discharge  of  their  oUicial  duties. 
Prosecutions  against  them  for  acts  done  by  them  in  the  bona  fide 
perforioance  of  such  duties,  should  therefore  find  no   favor  in  Courts 
of  Justice,  although  for  any  neglect  of  duty  or  abuse  of  power,  the> 
should  be  held  to  a  strict  accountability, « 

Ia:i Leachman  v,  Dougherty.  81  111,  324,  opinion  by  Mr,   Justice 
Scholfield,  the  court  cited  the  Barnes  case  and  other  authorities,  and 
said:  "It  was  held  in  New  York,  in  Webber  et  al,  v.  &ray,  24  Wend,  485, 
and  The  People  w.  Warren.  5  Hill,  440,  that  a  ministerial  officer  is 


r 
.ose  .III  K>5  4«Or{:o  .T  48oJ«xoM  iasa  •iix  aog    ^oa^Boidp 

^*,'iq  Sii*  ijcf  bsJbaaneqwa  10  69^3^9  ton  a^w  2i2  ^etfaeJ'qae  to  ^a^noeft 

iff.iU  «£[*  3wixJtt  ba»  19X&'<1  oti-f  Siti^ca^g  isMo  ©fi*  «o  X«»qqs  as 

:/i:.w<j  lasQ  ja  fl«  to  Xjsvoiqqa  bfui  anllll   wiT     ,&Ofitf  iBaqc^^  wi  yniXil 

eeto9h  9d,f  t^ta  ot  l&lin9Q»ii  ham  isJHo  eiiit  y<^  &9x11  ^ait  9titt  altiitv 

^99119  ban  «rxcl   Iltrl  nl  ai«ffs*x  bluom  ii  ba&  «e«u«o  atl^  lelaoaif  tea 

•<  .Sttvoi'r^iqA  l>iUB  b9ll1  94  blUQti9  £iaocf  edl'  Ititut 
affi'  -^a  28  ncIiTo^e  «•  b%0Alq,  trrsJi  ©w  neUatf^J-BCoo  ail3'  II 

.  0<xtf^£lal3eX  ddd*  ii^iw  ai  %bwiksn  edl    tAsisa 
■?n.d  nj?uoi.!.>   nw-    x- i  ^  Ji'^^^-^-^    "^i^  »^  ©-radJa^^  a*flAb«»t9fe  lot  IdBnueO 

I  1    t'^'^i    \l1b   9ti^  i%dt  «(08««i  acb^  lol   faii09ao*in«  8d»  noi^os  a '^1000 

ici  i?usl£ii.iri  »  as  Se^oji   «:fi£fOO  noiiaque  ad^  to  9^i^tum  aiil  #«fo  yuit^tso 

.III  a  tSMUSS  '^  a»Ki»g  8«*io  iPsoyoo  aixiJ  to  #7eq<:pra  hI     .rrsditto 

arid^  aoit  avollot  as  8!!>.totfp  £)iis  aslitXic)£i^&&  isato  &fie    tXO£>  (oaoLll'D  X) 

to  aoliuf>9x9  9di  tU  b^to^Soiq  al  Kssitto  X^Jt  1  a^aXflin  «"    :eaAo  Baiais^ 

tsiil  uoqu  awoiis  d^X   aasi:^  ^Bcltolbaliul  bf?ttmll  to  #YtfoO  s  to  saaeonq  ad^ 

.4iiiii^oii  jf>ns   t'x«^;taA  i}89(,cfua   anl^f  to  acllol&eX^tfti  ^^  ^ivoO  ad;f  tfsclt  aaat 

axld'  to  aol^oi&aircift,  c8Xs  ^oa  bad  ituoo  odS  tsdi  mtti  a«i<zqqs  o^  8<iae»qq% 

i(;X&rcAtX£u/  naotf  aonia  »ASi  aXqioniiq;  iAdf     *faaba9i9b  ad^  to  ncaia^ 

I   lasdaXaiiJt  baa  Csttol  wf>lO    t<>^A;^H  ^sii^  to  BtmuoO  9di  xii  JbajtifqiooM 

adit  aX  il     »'Joe>t,<lU8   adtr  ixo  aXtrt  aise  6ns  aldsnoas^n  yIa&  «^^   tJlnXxi^ 

nl    .a-i^oltto  aJX  *09:foT:q  0*  as  •gs'Ufooflo  od^  II«w  bm  wmI  adt  to  x^iXeq 

.aoXiti;£>  X&ioX'no  iXsd^  to  as^siioaib  ^aeXoXtta  baa  Xutdd-Xat  ad^ 

9.oX)  iiflod  $ui^  nX  Mad;r  %<i  9B0b  9te&  not  aad;f  ^anXB^s  aaoX^uoaaorcIL 

jd-twoO  aX  tOTst  on  J&cXt  aiotansidit  filworia    ^aaXttffi  dtnto  to  aoiUNRtottaq 

taxi^    ,i?woq  to  aaycfs  to  x^ub  to  toaXgaii  fns  toI  ^B^^^^^-^-"^   <«oX;t8tft  to 

"  .x^XIXdsitflj/ooos  :foXn^a  s  o^  Maid  9d  bluoAw 

soXJewT.  .ii-i  Ycf  noXnXqo    »>SC    .III  X8    t^t'MMJMiafl    .v  asiarioasj.nl 

c.'ss   t»r^X;rX'xcriJus  iftri^o  AflS  aaso  aegxsg  9d^  fieiJ-io  d-ii/oo  ed*    ,l!)Xa4tXod©8 

t.!  i    ,*-;'>     >2   »j£2i2  '"^   .1^  ^e  TaddeW  nX   ,iioX  weM  aX  Mad  ■«»  ^I»    iblae 

ai  looX'  tc  IsXioJaXflXB  s  ttuit    ,0^   ,IXXH  3    tflgmsw   .t  aXaca*!  aidT  baa 
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protected  In  the  execution  of  process  regular  on  its  face,  though 
he  has  knowledge  of  facta  rendering  it  void.  But  the  opposite 
doctrine  Is  Intimated  In  16  Wendell,  518,  in  the  o  inlon  there  given 
by  Chanc«illor  ^fALWORTH,  and  Is  expre?sly  ruled  In  Green  v,  :-;ltohell, 
31  Wls«  545,  and  such  Is  the  tendency  of  the  decisions  of  this  court, 
Gviyer  v,  Andrews,  11  111,  494;  Barne s  v,  B&rber  et  al.  1  G-ilm,  406; 
McDonald  v,  /ilkle,  13  111.  25;  Hill  v.  Flgley,  25  111,  156, 

"In  the  present  case,  appellant  not  only  had  notice  that  the  tax 
was  extended  by  the  clerk,  In  the  absence  of  a  levy  made  conformably  to 
Jaw,  but  he  was  an  actor  In  Inducing  the  extension  of bthe  tax,  and, 
upon  that  ground  alone,  Is  liable  for  the  injuries  resulting,  McPrlde  v, 
Olty  of  Chicago,  22  111.  576, « 

In  the  Leachman  case  the  commlsslonere  of  highways  of  the  town 
made  a  signed  statement  showing  that  they  needed  to  raise  $1,200  by  taxet 
for  road  and  bridge  purposes.   This  statement  was  delivered  to  the  town 
collector  but  he  neglected  to  deliver  It  to  the  town  supervisor  or  to 
cause  It  to  be  laid  before  the  board  of  supervisors  and  no  such 
statement  wag  preented  to  the  board  of  supervisors.   But  afterward  the 
collector  made  a  certificate  signed  by  himself  as  town  clerk.  In  which 
he  stated- that  the  oommlsslonera  of  highways  had  a^ssessed  tl,200  on  the 
real  property  of  the  town  to  defray  the  cost  of  highway  and  bridge 
expenses.  Afterward  the  oovmty  clerk  proceeded  to  extend  tiJ.s  amount  to 
be  collected  and  a  warrant  was  an lexed  and  delivered  to  the  town 
collector,.  It  was  held  that  the  collector  was  not  protecjred  In  the 
execution  of  the  warrant  and  his  knowledge  of  the  facts  rendered  the 
levy  void. 

It  Is  alleged  in  the  statement  of  claim  that  the  deputy  sheriff 
was  advised  by  Greene  that  a  notice  of  appeal  would  be  served  and  that 
the  deputy  said  the  money  would  not  be  paid  until  plaintiff  was  notified, 
and  these  allegations  are  admitted  on  this  record.  Under  the  law 
annoxmced  In  the  Barne s  case,  "Prosecutions  agalast  them  for  acts  done 
by  them  In  the  bona  fide  performance  of  such  duties,  should  therefore 
find  no  favor  In  Courts  of  Justice,  although  for  any  neglect  of  duty 


,:ri^oi,  *i£i4.  la  »«olai09ls  ©H^  ^o  lC«>«af»iio^  ftfi^t  ai  How^  6fl^   «S^3  ^^i     1?^ 

;80^    .utile    i    .la    J9   "a^l-ia    »Y    P.an'Xfea    ;^*    »XiI    XI   ^|8ffgTl>flA    .V    ■l;„i,::^ 

.del  .XXI  3a  >.v,oiai-i  .v  xiih  ;^  .xii  a  iiMXilu.*^  ^Xbaocio^ 
xAi  9il;r  Jjsil^r  9oJ£:J-oa  bari  \;Xho  ^c«i  ^fiialisqca   t*3Ao  tn©a-iq  ecii  fil«  , 

^6««   ,xja*  ^^ote  Bftiaastxa  »£t;J  ^isioylici  fii  loJo*  na  saw  ad  *uc    ^     .: 

.V  M^li^o^.     .sr<I*IU8'-t  ^^Itwt.-'   -'-'  tot  ^XcfislX  «X   .snol**  baucn^  ?«xlJ  «oqu 

%ava  •III  S3  ,oafioXfio  to  T.:fiO 

.,     ^  ^  _   '^Cfi    »ifif    98.30    |l£SSM»iA    ®i^*    '^'^ 

r.t  ^e  ^ofily^sq«E  tmoi  ftd^  o;t  *i  -xevl-sl,  oi  ^.tJoeXaw  ari  *utf  io*oeXXoo 

dom  on  5nB  sioaXvi^qim  to  Jb^md  ^i  ^ot^  bi^S.   .d  ci  Jt  eaw^o 

.xrJ  i)1^>w^o;r^s  ^uS     .8ioaXrxeq««  to  ^w.<f  «f«  o;i  ^»^fie   eiq  8«r  sTnaiiSlBJa 

doixfw  til   t3?T^«Xo  flwo;r  a«  tX^BaXd  %ti  fre«§ia  e;r;^oXtl?ieo  is  «fisp  •xoJoeXXoo 

d*  no  003,1?  J6«»aeas«  Mri  a^awi^iC  to  e-xefloXewl^oo  eri*  ^^ad*  6«*«*»  ^ 

^^httd  bn»  xmiigiA  te  tBOC  aatS  li^ataD  oJ  nvo;r   ^di   to  ^:>-ieqoiq  Xiioi 

:   ;tm,oma  sl-i*  fine^Txe  o*  fie^&aeotq  i-rsXo  x^nuoo  t«Jl  M.ein9*tA     .aeansqxe 

moi  m;t  oi  b^-imlL^b  bn&  Jbaxsr.nB  eaw  *n*iiB«  s  £^  b^iosLLoo  ©d 

eiSJ  ni  £«ir.o'^*oiq  ^<^«  ''^  ToJofXXoo  «i.^   *^*  Mexi  e«w  n     .^oiToaXIoo 

oa-iJ  .5^9.&n«  aJoiat  eri;r  to  »3&»X.»oiK  aM  fetu  Jxim-^i^w  erfl  to  noiJuosxe 

♦J>iov  V^»X 

•nil ^xlB  >t*5Jq»^  eel*  *^'*  «J^^®  "'^^  *n«ffl»#»*8   aii*  flX  DeS»XX*  al  tl 

J«d^  ^fl^  liavneB   b^  bluo^  X**qft^  T^o  eoi^Toa  *  i^,  •l«««^  Xd  ^eai^b^  bbw 

,  ^XtlJon  B«»  ttianlelq  Xl*m/  Mi«l  ^<i  ion  bI«ow  x^noffl  ari*  bls.^  ^^rqefi  ari* 

m«X  8rii  iBfeflU     .Mooe-.  i.iri;r  flO  be*Jl«&»  rw  .noiJB£eXXB  98«£i;f  bfls 

.nob  aero*  -xot  meAi  UbJU^u  .n<^Uuomo'x%^    .n^o&m^  ^J  nl  l.somicn«s 

.,ot«^eilt  M«ode    ,86i^ufi  iio«»  Tt9  •on^'xoVx^q  e£il  ^od  eri^  ni  ^ari*  ^d 


Y^ub  to  *D»X8«n  '^ttB  lot  riiL'0£l;JXs  ^so-t^a^t.  "^ 
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or  abuse  of  poTfcr.  they  should  be  held  to  a  strict  accountability,  " 
And   in  the  Leaohman  case,  81  111,  324 ^   from  which  we  have  above 
quoted,  this  same  njle  of  law  Is  again  a  nounced. 

Under  all  the  facts  as  alleged  In  the  statement  of  claim,  we 
think  the  sheriff  was  not  Justified  In  paying  over  the  money. 

The  Judgment  of  the  jiunlclpal  court  of  Chicago  Is  reversed 
and  the  cause  remanded  for  further  proceedings  In  accordance  with  the 
views  herein  expressed, 

BEVERSED  MJ)   REfiiANDED. 

MoSurely,  J.,  concurs, 

aatchett,  P.  J,,  specially  concurring: 

I  concur  In  the  above  and  for  the  further  reason  that  the 
court  was  wholly  without  Jurisdiction  to  ent  r  the  order  the  sheriff 
obeyed  so  spe  dlly» 


» ,x^iLMj&SmscQt&  toil  Jiled  scf  filx/oria  ^joxltf    ^iiwoq  to  »8wd«  to 

syoifa  ®v^  fiw  rioirf*  mciT   t^o  *IIi  18  «9e««>  ggaafo&»J  siiJ  oi  6aA 
.iisonit/ort  Jit  nlfi^a  si  ?«sX  lo  slu'i   safja   Blxi:t    tf>a;foi;p 
m   ,ial»Io  te  *tttgaie:ra;/t   »rit  at  BegeXI*  8«  a^o^t  ©rf3   I.U  isbnU 

,\;9;tcpT  ?-£[*  Tsvo  grtlxsQ  ^^  bnltt^Btil  ion  sah  t^ii^ria   sri#  jSnidJ 
5-r9t9T«>rr  si  otB'Ji-rfO  t©  S'luoo  laqiolnmi  sri^  1o  fmta^hul  exiT 
ftaS"  ri*iw  d©fl«M0S8^  cjf  tSRifc-sooTO;  i9r''*ti;/l  lol  bebn^^t  bbuao  nd^  baa 

rgniiit'onoo  -^IXaioeq?    ^  .      ,      ^ii^dotaSL 

edi  a-iiri;?  tiosAQi   lariJiifl  «jct?  -set  lui«  svocfA  adJ  at  •tworroo  I 
lllTsxle   Slid"  •S9f«o  ^;r  n  Snc*  o;r  noiJoifisiii/t,  *uo£i:tiw  x-tXoilw  ajw  liuoo 
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KATHERINE  B.  COMSTOCK,  et  al.. 


MORSAN  PARK  TRUST  AND  SAVINGS  BANK,  et  al,. 


LINNY  SCHULZS,  for  use  of  B.  J.  BGHWOEFFERMAWN, 
ReeelTer  in  the  cage  of  Katherlne  B,  Cometock, 
et  al.  V.  Morgan  Park  Trust  4  Savings  Bank, 
for  the  use  of  B*  H.  Molner, 

Appellee, 


IPPEAL  PROM 
\     CIRCUIT  COURT 
^   CO^  C0foTY.| 


BEVERLY  STATS  SAVINGS  BANK,  Garnishee, 
Garnishee,  Appellant, 
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r^ 
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MR.  JUSTICE  0» CONNOR  D-^LIVERSD  THE  OPIUION  OF  THE  COURT.       ^ 


By  this  appeal  the  Storgan  Part  TViiat  find-g>«yingg  Baiik^  garnishee, 
-^  'seeks  to  reverse  a  Judgment  of  $1,176.24  entered  against  it  as 
garnishee. 

The  record  discloses  that  Earch  4,  1935,  a  decree  was  entered 
in  a  representative  suit  brought  by  some  of  the  credit  rs  of  the 
Morgan  Park  Trust  and  Savings  Bank,  (to  enforce  the  stockholders 
liability)  finding  the  amounts  due  from  the  several  stockholders  and 
decreeing  that  payment  be  made  to  the  receiver  appointed  in  that  case. 
/in  appeal  was  taken  directly  to  the  Supreme  court  where  upon  considera- 
tion the  cause  was  transferred  to  this  court.  (Comstoek  v.  laorgan  Park 
Trust  and  Savings  Bank^  363  111.  341.)  Afterward,  November  2,  1936, 
we  filed  an  opinion  in  the  case  affirming  the  decree.   (Comstoek  v. 
Morgan  Park  Trust  and  Savings  Bank,  287  111,  App,  613,  (abst. )  The 
Supreme  court  granted  leave  to  appeal  and  the  Judgment  of  this  court 
was  affirmed  except  as  to  «m  item  for  master* a  fees,  Comstoek  v. 
Morgan  Park  Trust  and  Savings  Bank^  367  111,  276, 

By  the  decide  Liriny  Schulss  was  found  to  be  liable  for  |6,000 
and  the  receiver  ^as  authorized  and  directed  to  collect  this  amount,  r 


^. 


v> 


(  t  KD8    .U   «fi  ^o   95U  10^ 

(  ,9»Xl9qqA 

( 
( 
( 

(  ^taalieqqA  tsedaiiriB-O 


a^p 


ecii  iQ  81-  tflboio  9£i;J^  lo  Mioai  x*  Jrisuotd  *lua  evl^rd^attt^iqd^  AjiJt 

fiiibloMciQ^a  adJf  saiolns  o*)    ,iiae  agnJtvmS  boA  *ainT  J[i:««i  ofl^ioM 

ba&  BtBblodsiootet  Xantevsi   trf*  «oil  »ub  •Jmicjaa  ad*  giJiMll  (x^XXiefAiX 

.9a;30   cTfi^  nX  £>^nXoaqA  i^vXeo^n  9dt  o^  nAaa  e<f  ^astf^AQ  f^^  SniosioeX) 

-«^9f)X8^oo  noqtr  ©tariw  *nwoo  aaeaque  ad;f  o*  xX^oeriS  a«l«^  saw  I«9<pi«  a;v 

jCts^  figaioM  .V  jtooJ^aaop)    .Jiiioo  ai.  *  oJ  fioTxataoBicT  •«»  sttfBO  9d^  noX* 

,dsex   ,S  lecfmvToM    ,MAine*tA     ( .!>£   .XXI  C&C   fi^aU  aaci^ag  Ana  tami: 

,v  ioo^amoo)      ,9eio«6  ad*  sfl-t^^-^i^*  *8ao  ©xl*  flX  aoXciqc  oa  JbeXXl  ©• 

adT     (.JajEta)    tSXe   .qqA  .XXI  V8S   .iliiaa  aafliv^  baa  UmT  iisl  jiaaioM 

iiuoo  9ldt  lo  ^nessJbut  »d*  JBtaa  Xaaqqa  o*  avaaX  fjeJfWJS  *«UfO©  W9iqw5 

.V  iooJsgioQ   ,a9et  a'latfaaB  lot  iaa*X  na  o*  aa  *qaox©  feamiilla  aaw 

,©VS  .XXI  V8C  tlnafl  aaiav-se  ima  tsyfY  it&l  naaaioM 

jww  4«iv  nol  aXdaXX   ©</  o*  Jbrn/ol  aaw  esilMdoQ  \nnld  ^^loeb  mt  iQ. 

i_    ttn«o«a  aXrf*  JoaXXoo  oJ  bB^otunl-b  baa  Jb©sXiorirfuJs  aaw  taxiwanc  ©rf*   &fl^ 


together  with  the  several  amounts  found  to  be  due  from  other 
•tockholders.   The  receiver  was  unable  to  collect  the  amount  from 
Sohulze  and  4  others^  and  December  31,  1941,  filed  his  verified 
petition  in  which  he  set  ViP  that  he  was  ready  to  file  hie  final 
account;  that  he  aad  his  attorney  had  made  a  diligent  effort  to 
collect  all  the  Judgments  against  the  stockholders  and  after 
exhausting  all  possible  means  there  remained  the  amounts  found  due 
fpoa  the  five  stockholders  Including  the  |6,000  which  was  decreed 
to  be  paid  by  Linny  Sohulze,  The  petition  further  set  up  that  in  order 
to  facilitate  the  closing  of  the  estate  it  was  for  the  best  interest 
that  the  receiver  sell  the  Judgments  remaining  unpaid  on  such  terms 
and  notice  as  the  court  might  direct  and  prayed  that  an  order  be 
entered  authorizing  that  this  be  done.  On  the  same  day  an   order 
was  entered  which  recited  that  all  parties  in  interest  had  been 
notified  of  the  motion  and  it  was  ordered  that  the  receiver  be 
authorised  and  directed  to  g  licit  bids  for  the  "following  Judgments: 
♦  *  *  Linny  3chul«e,  |6,000»  and  that  the  receiver  be  further 
authorized  and  directed  to  offer  for  sale   at  public  auction  "all  of 
said  Jud^ents"  to  the  highest  and  best  bidder;  that  he  first  publish 
notice  in  the  Chle&go  Daily  Law  Bulletin  for  a  period  of  3  weeks 
stating  the  time  and  place  of  ttw?  Auction,  namely  January  20,  1942, 
at  10  a,  m«  in  Room  742,  County  building  and  notice  was  so  published. 
The  publication  by  the  receiver  was  made,  the  Judgments  sold  and 
January  21,  1942,  an  order  was  entered  approving  the  receiver's 
report  of  sale  of  the  Judgments  to  B.  H.  Molner  for  150  and  the 
receiver  was  "authorized  and  directed  to  execute  an  assignment"  of 
the  Judgments to  Molner,  On  the  next  day,  January  22,  the  receiver 
in  accordance  with  the  order  of  court,  executed  an  assignment  of  the 
Judgments  including  the  one  for  li^OQQ  against  Linny  Schulze  to 
Molner,  February  28,  194.:,  an  execution  was  issued  directing  the 
Sheriff  of  Cook  county  to  collect  $6,000  and  it  was  noted  on  the 
execution  that  the  Judgment  had  been  assigned  to  iiolner.  On  the 
same  day  the  execution  was  returned  in  which  the  sheriff  sttted 


.a 

moil  iJnjj'CfiiX  sdd"  toBlioo  ot  9l6BtiU  bsw  'Xf»vieo!^«'i   axlT     .ai3i)Ioitioo*a 

o;}'  ttcoltf)  iaffsHLlo  »  mbim  bed  x&aieiiM  eM  £in&  Bd  imii  itauQQO^ 

muons,  aaJ  Joaniiiais^  sfiariJ  aOAaat  ©lifieao^  XIa  S£[l;)'Qi/Ar{z9 

t»Mo  ni  iiiilt  qfs  job  tSilJicl  nolfl;r9q  »xif     ••sludoe  xnr*2a  yc  M^  ocT  o? 

d's9'''9;d^£ti  ta»cf  sd;}^  tat  asw  ;M  9^a^a@  «fi;^  to  snlaolo  tiii#  o^ac^illdidl  o^ 

aaiTsJ  lisi/a  eo  fcleqjcsw  sxiiiiiiiia^t  a^nsflrj^fewt,  9sii   Ilea  laviaosi  arfit  d'iad* 

«(l  ■x«{yio  njs  it£ild°  Be^^iiiq  bit^  tosnlb  idtglai  tiuce  9dt  aa  i^olioa  baa 

need  hsid  Sa9'ie;itii.  at  aal^Txaq  Ila  i&cLi  b^iloet  tLoltia  bv^niae  a«ir 
9a'  i&vJL&Bei^  9di  iAd$  b^ob%o  aa«  fi  bwi  aotiom  9dit  to  baltt^toa 

laditul  ?»cf  "jsvisoen   ori^f  tfejlJ  btt&  "OOO^d^   ^&»lutioS  t««^'i  *  »  # 

to  XIjsh  xioitfoirK  oiXcfjjg  ;f«  aXaa  tot  isllo  o;f  b«>*09iiJb  ba»  JbasiiodJtf* 

£[aXXcf£;0  ^qtil  sri  iacii   ii«>bbtd  :fajd  Jb  b  ^aexiglii  edt  o3  '•ed'nengJbtit.  Maa 

aMsiSW  S  lo  fioX-saq  &  tot  «l*sf=fcit(a  wsJ  ^cXl,»a  o||j&>©Ji^D,  exi*  mi  aaid-on 

tS*ex   tOg  t^jsjtfUiiL  TjX^iBiSix   tfioiJo»«  «i?^  lo  fto^Xq  fcoa  •aiXd'  ari;t  8fiX;rB3'a 

.M/iaiXcfuq  oa  aaw   f^oiJon  6as  snXMluci  ^{^H«oO   tS^V  moofi  ni    .a   ,s  OX  ;^a 

6nx5  6Xoe  s*neafsi>Mt   ^^    ^Bb&m  rjbw  tevloopi   9d*  y^  Hoi^^BoiXtfwq  9dT 

8*"T?nrl3oei  9rt*  gfLJhrofqqA  fiaitaJn©  aaw  t^Mo  na   ,SMX   «Xs  X's^^^iat. 

9iiJ  Jbna  082  tot  rteflXo*    .H   ♦«  oi  8*«8«q|J&Sft.   sn?   !to  sX.xe   ^o  ;ticqsi 

T:o  »;raa««?:^l*3?<s  xia  ©Ji/osxa  eJ  i^atodiil)  fiaa  AaaX^'Ofi;^^^**  nam  leviso©^ 

•jsvlaooi  9ri;f    t'5S  xiAwn^U  t^««^  J^xsfl  exit  nO     ,i9«Xoifi  oJacfnsaqg&wt,   adS^ 

etf^  lo  ^neiHfl^I^^a  na  l>9^t/9«x?   t^'c^<^o  '^(>  lafyxo  ad^  ditlw  aaoab'xoo&a  aX 

o^  aaXw:ioe  x««XJ[  J^afiia:^^*  0OO-^§$  lot  ^ao  9dS  'galhulonl  aiattai^tsl 

mdt  ^aiton'iHb  i)et/B8i  aaw  not&uo&x^  aa  «s*ex   ,8S  ti^urxcfs'^     .i&nXoM 

9d*  no  b^tca  v,Mm  it  bna  OOG^a^  *ooXXoo  oi  x^nwoo  alooD  lo  ttttedB 

Mi  aO     ♦lanlok  o*^  l>»flsias«  «»9Cf  fcisil  tfiiein^i/t   edi  imdi  aoXif«o»x© 

A«;rA;ra  tlXioda  arit  doMa  ri  JbMrunfan  aaa  aotiiJ09x9  9di  XBb  oflaa 


that   "The  within  named  defendant  not  found  and  no  property  of  the 
within  named  defendant  found  in  my  ooiuity  on  which  to  levy  this 
writ.  »  February  28,  1942,  tiolner  filed  an  aff idarit  for  garnishment 
which  set  up  that  he  was  the  owner  of  the  judgment  of  6,000  against 
Linny  Sohulze,  the  return  of  the  execution  "No  proper  y  found"  but 
that  the  affiant  Molner  had  r-ason  to  believe  that  the  Beverly  State 
Savings  Bank  was  indebted  to  schulze  or  had  effects  belonging  to  him, 
A  copy  of  the  assignment  of  the  Judgment  by  the  receiver  to  iiolner 
was  attached  to  the  affidavit  for  garnishment.  The  writ  was  served 
on  the  garnishee  bank,  interrogatories  were  filed  which  the  bank 
answered  one  of  which  ans  ers  was  as  follows:   "At  the  date  of  the 
service  of  the  garnishment  sum^iions  in  the  above  entitled  case  and  at 
this  date  the  sum  of  01,176,24  is  on  deposit  with  the  unde  signed 
garnishee  in  a  Joint  acco'ont  in  the  names  of  L,  C.  Schulze  or  Mildred 
S.  Weist,  2254  West  113th  Street,  Chicago,  Illinois."  The  garnishee,, 
the  Beverly  State  savings  Bank,  filed  objections  to  the  Jurisdiction 
of  the  court  and  moved  that  it  be  discharged.  The  motion  was  denied 
and  it  was  ordered  that  its  answers  to  the  interrogatories  stand  as  its 
answer  to  the  garnishment  writ*  Judgment  was  entered  against  the 
garnishee  on  its  answer  for  the  amount  it  had  admitted  in  its  answer 
as  above  stated,  |1,176,24,  and  the  garnishee  appeals. 

The  garnishee  contends  there  was  no  valid  Judgment  in  the 
stockholders*  liability  case;  that  the  decree  slhould  have  run  in  favor 
of  the  creditors  ©f  the  bank;  that  it  was  their  Judgment  and  not  that 
of  the  receiver  appointed  In  the  case  and  that  there  was  no  execution 
issued  in  favor  of  the  cx^editors  but  the  only  ex  cutlon  ran  in  favor 
of  the  receiver;  that  the  Judgment  or  decree  finding  the  amounts  due 
against  the  stockholders  is  void  and  can  be  attacked  in  this 
proceeding.  We  tnink  there  is  no  merit  in  these  contentions.   Suit  was 
brought  by  the  creditors  of  the  bank,  a  receiver  wag  appointed  to 
collect  the  amounts  due  from  the  several  stockholders  which  amounts  were 
decreed  and  specifically  set  forth  and  to  disburse  the  money  collected. 


<- 


qM:}-  isv^eX  eit  d&Jjitr  no  -^^Tncrop  ^  al  hmtot  itiBbaet^b  ^Mrjsct  AMtlv 

,aii£[  oJ  gciscoXetf  atf^lt*  AjmI  to  asXy«C»fj  eS  b9idftbal  s&v  ifisS  sgitlv^e 

fievisil  8jaw  JXiw  s^'     tiaerndBlnis^  lot  *iYA&Xt^A  »ifj  o*  fesiloaJNt/a  iaw 
An.3Cf  srfj-  iloXit-:?  '^nj*^'^  ,«*t®w  aei'iov^sSjOiis^wl   ,3Jnscf  aadalfnas  arid'  no 

Se  l3i7a  9a so  hsI^t^siB  c-vcxfa  9rf3'  ni:  afioii'srwa  JuasMtaifriB^j  oriit  lo  soXvi^e 

lj':^i-%t^-z?^bmi  Silt  iliflr  d-lRoq^fe  no  aX  l»i*©VXtX>^  to  »«e  »ri*  ©tsJi  allf* 

AsnSIB^  10  ©aXififc-    »t.   «a  lo  asmisn  9d:t  «1  rmrooofl  *nl©t  *  «i  ftsriainiBS 

tsorisinass  8riT     "  .aioftiXXl    ,o»a!>XjtiO  ,.»ssid^8  ilJSXX  JaaW  MSS"  t*«ie^   •'5 

b(!>Xfc9l>  8jaw  floicrom  aiiT     ^b^&gisatosib  i-d  JX  iTjiaiJ   bavoffl  Jbn*  tiwo©  adiJ'  .Hbl 

I  33  biusl'a  ttdXnot£3on;<7i^#fil  ariiJ  o*  eisufsfis  aJ-X  tfisiljf  b&^^-rbnQ  aem  tt  bam 

eAi  iaala^  bcn^iina  sjbw  tineBv^bBJ*     ♦itXiw  d'n^fficfsXisYAS  ®^*  ^^  iswanft 

'sew^nfi  a^l  al  beiSlmbA  &Ad  ;^X  sfrwx^ajs  ant  ict  *X9we£i£  s:M  no  sedeXrrviq} 

,nXai3qq«  06dalins§  siiiT  i>/i8   ^^•d?!,!^   ^b&tfs:}9   evOtla  «* 

ri  *iioK8J>tft '^i-i**  on  afi%   srcfitii  &bti9'iaoo  sfjriaXfiijajg  erfT 

vaci  Mwottis   fj0*tosi>  eiijf  ^>^:f   {«8ao  ija^XXicf^XX  *Bt«6Xoil:ioo;fa 

■tJ&di  ion  bisM  jfaom-gbul  tXsrisf  8«w  it  tBdt   \iaB<i  edt  1©  aTc*l£>©^o  9tii  to 

noX;fuoers  on  saw   sntadJ  ;fariJ  i>nfl  aaoo  scd"  cX  bsitrsXooQB  •xavlao^t  ©cfJ  to 

•sovrf"!  rrX  fuen  ncXJtfo  xs  -^Xfio  imi  iati  Btotttsno  sri^r    io  'Xuv^l  nX  fceiraeX 

aufe  Btnuo!T.a  edi  grtiftflXt  ©eiosb  no  Jijecis&tft  ofiit  JbiIJ^    ;TsvXao(n  add"  to 

sXritf  flX  &eia«J3'a  fcf  aao  bn»  *Xcv  aX  ataMciliooJs  ©ri*  tanXs^s 

.riftoXifneirnoo   saad*  oX  JiiiMtt  on  aX  Qiaflnf  alitX^*' o«-  .l|ttt&'>«'0-®'t<J 

o:t  feed'nltxiqis  a#w  rtsYXsost  b  fStfisd  si<;f  to  aioJXJbs^o  sriJ  ^cf  (Jrlgi/oid 

oisweJftwoaa  xiDXrfw  atoMc^ooJa  Iflif^vaa  «wl;J  mont  ©jj6  aJni/OBs  ©riJ  toaXXoo 

,155.^0  oiXo©  x®nc.ffi  arif  aaiirtfalA  od^  ban  dt^ot  if  as  xXX^oXtXoaqa  i)««  b9«t09b 
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That  was  his  duty  and  no  complaint  was  made  that  he  did  not  follow 
the  directions  of  the  court. 

As  stated  above,  the  case  has  been  in  the  supreme  court  twice  and 
in  this  court,  and  it  is  a  late  day  to  question  the  validity  of 
the  decree,  although  of  course  this  might  be  done  if  it  werf  void. 
We  hold  it  was  valid.  Liabilities  similar  to  that  decreed  against 
Schulze  have  been  upheld  in  numerous  bank  cases  by  the  trial  and 
Appellate  courts  and  the  Supreme  court  of  this  state  over  a  period 
of  years. 

We  are  also  of  jpinion  that  the  issuance  of  the  writ  of 
execution  and  its  return,  and  the  sale  of  the  judgment  and  assignment 
of  it,  were  all  valid  and  binding  and  certainly  cannot  be  questioned 
in  this  collate  raj  proceeding. 

The  garnishee  further  contends  that  since  the  decree  was 
entered  March  4,  19S5,  finding  Sehulze  liable  for  .^^6,000  and  which 
decree  or  Judgment  was  never  revived,  the  liea  of  the  Judgment 
ceased;  that  no  execution  could  issue  thereon  after  March  4,  1942, 
and  since  the  Judgment  in  the  instant  vase  was  entered  June  4,  1942, 
it  is  reversibly  erroneous.  We  think  there  is  no  merit  to  this 
eontention.  The  garnishee  proceedings  were  commenced  February 
28,  1942,  and  the  stwrnons  served  upon  the  garnishee  on  the  same  day, 
which  was  before  the  eaqpiratioa  of  the  seven  years.  In  these 
circumstances  there  is  no  m  rit  in  the  ^rnishee's  contention. 

But  counsel  for  the  garnishee  say  that  the  Judgment  cannot 
stand  because  the  only  matter  before  the  court  was  the  answer  of  the 
garnishee  which  stated  there  was  $1,176,24  on  deposit  in  this  bank 
"in  a  joint  account  in  the  names  of  L,  C*  Schulae  or  Mildred  S, 
Weist,  2254  West  113th  Street,  Chicago,  Illinois,"  and  that  Weist 
was  not  notified.  That  such  Joint  account  is  not  subject  to 
garnishment  whei*e  the  judgment  is  against  but  one  of  the  parties  in 


.* 

^/^IZot  ■^oa  hit-  sil  J.yrl5   '*':■■  fnv  py:    '^atzlqmoo  on  Sec  \issL  aid  e/jw  Jaclf' 

lo  Igflfellav  ©ri*  nctia^up  oi  xi^b  ftd-al  «  ei  Jfi  5n«  t^'ti/oo  8lrf;t  at 
^blcv  tev  ii'tl  ©fioft  scf  ^il^lia  mliit  darwoo  to  ri§uori;fXj8  ,9oio»JS  odt 
^aniaa*  6?*$«to9l)  *«ii?  o:f  iMllmts  BQttllttlBtd     .fellsv  8«w  *1  Moil  •¥ 

(^    ^^,.,v  .,  .,,-„,..  «;fa;fa  ai-"-^  **-    t--'  '^   -,-,., ..-,.•?:>  •^ff^f  ^jv^  aj^i/eo  s^AlIsqqA 

••Id 91  to 
to  Ji'tw   c^riJ  to  99aAusBi  Bdi  Sadt  Molatqc  to  oaXs  ©'rji  eW 
d^n?siiSitis«  htiA  tsi9m^bul  wid*  to  elasi  9dii  bma  ^anstst  ttit  b&&  acl^i/oax* 
?i'-r(;vf  ^'I'^-rr,    'xf  .t,>    n  .n  y .rrii,fi,t'?-o  K'l-  TsnlfjjiM  .6il«  JbJtIJiv   XI«   6rt»W    ^tt   to 

*3n^f>93W<rtq  f iri  9;J^i5XjEoo  ild*  tU 
eni  eotslii   SMt  Mba^Saoo  'lexfcftut  9Mlelirx«9  «MfT 
£ioiil#  ^M  000,»|t  ncfet  #X<Ji5lX  Bsludtm  -gtilbtili  ^B^QL   »*  rio-uM  kvtefa» 

t,2*GI   t*^  rfoT^4  Totfte  BomBsli  »U83X  M»co  flcl^iresxa  oa  tfisrii   ;&«8«8« 

(S^PX   t^  en^L  £err«'^.n»  e-iflv  aa««  ^n^itsixii   axiir  ni  ^neaqliijt  Mi^  eonle  Jhw 

alri*  o?  JirrsiB  on  »1  «^«d*  Anld^  ©W     *aMc*fiOTJ«  t-t^^-tsnorsic  al  i'l 

ViBiTitfs'i  l)©ofi9iaHOO  ©rrsw  as«i:i>«soonq  sedaiflOAH  aitfr     .floi;^aa<^aoo 

t^Bi^'  Msaa  eri^  no  saciaXflntAi  fludi^  noqir  Avrtsa  aaooEma   tii  btiM  «S!^ex  «S8 

88 ad*  itl      .aiBr^x  «»▼••   9iS*  to  aoiisrtlqx^  ndt   a«iot««f  8«r  ifelfhr 

»ttct3n=iino9  «*90i<sifi'x£8  ®^'  ^  ;fii>ai  Ofi  ai  mtult  8*oaft^astfo*x-to 

.'oitflBo  iaem^bel  edt  tAdi  x^a  ^adaifrum  ^dt  not  IsaAiroe  i^arC 

erx;f  to  nevana  »dt  a«w  ^Tiiroo   9di   dtotecT  •xe^:r«B  X-C<!to   adt  satfAOMT  tewla 

^ffiAcT  9i£(:r  iti  ^riaoqf^ft  no  ^li.dTX,X$  aav  avadiT  b»tMiti  deldw  BsdnlmtM^ 

eS  Jbt«JbXlM  to  aaXwilo8   ,0   ^d  to  aaouut  •di  al  iimoooz  isilol  a  sW 

tfaX9?i'  *K(1*  6aa  «,?lofllXXI    ,oaAoXxiO   ^^BoiiU  drfZll  *aaW  *^Si    ,^aiaW 

o*  *09(.cfjjB  *cn  aX  iTmrcoofi  ^-nXot  dona  JadT     .*©Xti*oa  tfoo  a»w 

ni  aei;ridq  9iit  to  eno  ;}tfcf  ;raiii«3)A  ai  ttfmglbul  9di  enadw  ^neauiaXinBi 


5. 

whose  name  tlie  Joint  account  stands.  In  auAoport  of  this  counsel 
cite  and  discuss  Brown  v.  Ist  _  tvlational  Bankt  271  111,  App,  424; 
Haokman  v.  Piatt.  Aopellat-  Court  let  Dist,,  #40274,  298  111.  App,  626 
(abst,);  Nudleman  ▼.  Stern.  318  111.  App.  215  (abet,)   Mo  answer  has 
be-n  made  to  this  contention,  nor  is  any  reference  made  to  this 
oaisBioa  by  counsel  for  the  garnishee  in  their  reply  brief. 

In  the  Brown  cage  C271  111,  App,  424]  the  receiver  of  a  bank 
had  a  Judgment  against  Robert  H»  Brown,  an  execu  ion  was  returned 
unsatisfied  and  garnishment  proceedings  were  brought  against  the  First 
National  Bank  of  Chicago,   After  bearing,  the  garnishee  was  discharged 
and  the  receiver  appealed.   The  account  in  the  First  National  Bank 
was  in  the  name  of  «R,  H.  or  Rose  Brown.  "  ?^e  affirmed  the  Judgment 
and  held  that  money  in  a  Joint  account  could  not  be  gamifsheed  for  an 
unpaid  Judgment  against  one  of  tnem.  What  we  said  in  that  case  was 
approved  in  the  Hackman  case  by  the  second  Division  of  this  court. 

It  was  also  eiTor  tomprooeed  to  dispose  of  the  cage  without 
notice  to  Weist,   Nudleman  v.  Stem.  315  111,  App,  215, 

For  the  reasons  stated,  the  Judgment  of  the  Circuit  court  of 
Cook  eounty  against  the  garnishee  is  reversed  and  the  cause  remanded, 

HSV"':RSSD  AND  R  MA14DED. 
Matohett,  P,  J.,  and  McSurely,  J.,  concur. 


;i'.\i>   .-r/qvi    .1X1  IH^   t3ir,»a  Xfiwol^BSl^  taj^  ,▼  garorfff  aaxfoaii>  dab  9*io 


(r^'sxf  -t-vVTu-Ai  c.v;      (,*3^«)    3X3    -qqA   .XXI  616    ^ma^ra    .v  ciSflteXfeirM   jUjTirf*) 

,  i^'fjtid  %lq,^  ilcMltf  «i  ofttlalfttjas  ©xiJ  tot  Xsaoyco  ifcf  aoiaalao 
2[nscf  «  ^0  tftviftoin  ari;^  C^-s*'  .qqA  .XXI  XVs3  oaJSM)  fflfosg^siicf  al 
59mji;ie'x  esn  aoi:  «r8»x»  iSi^  ^jshgiS.  «K  ti^oH  d^aAiA^A  ;fii0ffij|l»i;t  »  bMil 
stKii:     t3il3^  ;taftis'£;^  JxigKcnCf  si^w  a^jniS&fleociq  ;faeauiaixn:a8  l)fl«  £>0itaX;)'£«iur 

SasS  I^iw  i ;.  ,1  ;faT[i'«  sd*  nl  tBtiQjQm  edl     .J&aXAsqqjs  niavisoai  adtf  Aim 

;rnAffi]gi&jjt  sdd'  &aw^mA-  ,  !%oig  e«oJ3  'zo  .N  •H"   to  mum  Bdt  al  saw 

nji  tot  &»ad<?lirra5  9^  itoit  fiXuoo  ;fjuf0d8«  itAlot  A  ci  x»aoffi  ;t»dii  Stled  Sma 

QBsn  ««4£o  ^&ci^  al  biMB  ew  d'.^ii^v     ^aoii^  to  sao  ^eai^^A  tfaesg^irl  hlaqoM 

J.uc:^.  i.:;-  dsJBO  sfiiJ  lo  98oqalJ&  oit  laesoo^qisorf  "xorxnt©  oaXje  eaw  *I 

.8XS    ,qqA  .XXI  3XB  jdBEtSlI-.^^  g^>»>i*«H      ,Jfai9V.'  o;t   soli-on 


«ra/D..  -i    , .  ,.   ttXc'Tiijeoii  .feiiJi  **.]£,  #*!  ^d-Jafito^aM 
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JAMES  J.  WALSH, et  al, 
Appel 


ieesy 


THOMAS  G.  WALSH, 


Appellant, 


APPEAL  FRI 
S0PKRIOR 

COOK  CQiriMTY* 


319I.A.  253 

im*  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  was  a  suit  for  partition  of  certain  real  estate  between 
the  father  and  three  sons  and  upon  the  death  of  the  father,  his 
administrator  by  way  of  count  rolalm,  sought  an  accounting  from 
defendant,  one  of  the  sons,  Defendant  filed  his  answer  to  plaintiffs' 
amended  and  supplemental  comrlaint  in  which,  among  other  thingd, 
he  alleged  that  he  believed  there  was  certain  personal  property 
located  on  the  premises  in  which  he  had  an  interest,   "and,  in  the 
erent  that  the  safety  of  such  property  should  be  endangered,  then, 
as  far, as  his  authority  permits,  he  believes  that  a  receiver  should 
be  appointed"  to  take  charge  of  the  property,  collect  rents,  etc. 
The  father  having  died,  his  ar ministrator,  Edwin  Walsh,  filed  a 
counterclaim  against  defendant,  Thomas  0»  Walshij  and  prayed  that  an 
account  be  taken  of  the  dealings  and  transactions  of  defendant  in 
ooanection  with  the  property,  their  rights  fully  adjusted  and 
defendant  be  required  to  pay  any  svim  found  to  be  due.   On  the  next 
day  an  oi^er  was  entered  giving  defendant  leave  to  file  instanter 
his  motion  to  strike  the  amended  and  supplemental  complaint. 
Afterward  defendant  filed  his  petition  in  which  he  averred  that  he 
was  the  owner  of  an  undivided  one-third  interest  in  the  premises 
sought  to  be  partitioned;  that  he  was  a  physician  and  surgeon  and 
£e?»  some  time  was  a  "Lieutenant-Co;amander  in  the  United  States  Naval 
Reserve  on  active  duty  at  the  Norfolk  Naval  Hospital  and  under 


*-2:^S:#' 
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,H3JA?? 

,0  8AM0HT 

■jlSPSiiS'  HOlH^^c 
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.f;'--'yO0   :^?"10  lf0lS')l70  KMT  €SJ?S¥lJ;fTQ  ftOM?;<00'0  SOITSUl,   .H&; 
Bid   t  •  '1.?^  to  iii&i)b  9xi*  Hoqw  6fu»  enoa   9sixlJ  f>mi  terfcfjal  aflc? 

Y^Tsqciq  Xijnoaisq  niaJiso  saw  ©riari;?  £>©vslX9cf  ®il  is^i  Jbo^sliA  erf 

•iiJ  nl   <l>nA"      s:te«i9Jni  n^  fejad  erf  riolrlw  ai  asalxasiq  eri;t  flo  Jiatfsool 

»n?ci^    4&s^9^r»«i^n9  sd  BXi/oaa   ^ifiaqoiq  rfoi/a   ^o  T^d^elsa   ©d*  iadi  Jflsvs 

fiXjJoda  -xevisosT:  a  JaiiJ  aayaXXetf  ©d   ^sJlsi'roq  x*-i'5^<i'tid^"J8  aJ^  B*  '**'i  »■* 

A  bsXil   triaXsi^'  fliw&E    ^TcJeiJainiiBi^a  aid   ^belb  -gnlr^  ladtjil  oriT 

tis  tiidi  b&x&iq  ftfiB   ^fitaXjaW  #i)  ai&BoriT   <*n«f)n©^e^  tfanlaga  miAXoisd^nwoo 

ni  in&bn9t»b  to  anoid^oAanai*  I>n8  tSfiiXaefc  rad*  lo  OQiai  ttd  tmsoooa 

biiB  b9ifmlb&  xliat  aJiiB-tt  ttodi   ^\:}i'jq,oiq  ad;f  dJiw  noid-ooxiijoo 

Jxsfi  9iji;t  no     ,»tfJ&  acf  o*  bnisot  taua  xfi&  %&q  oi  Jb««tXj/p®Tt  scf  *nAfcn«1C6Jb 

tr',lnn38ni   eXll  o*   evaeX  i-flabfl^tef)  snivXs  bs^aiaB  aaw  t»frio  bo  x^* 

,JDi  Xqjuoo  IjeJflsaaXqquB  l>fl«  l>«Jbfl«oia  adi^  aiJLiift  oi  noliota  aid 

ad  ;J.«d*  Aani©v«  »ri  rioldw  rti  noX;ti;t©q  aid  LaXXl  tfna&na'ieb  Mj»*ts*tA 

aoaJtiHeTq  9di  nl  in9i9^aJL  b^tdi-9no  b^bi'vlbass  a&  lo  iqowo  9di  asw 

bRR  fl09sn«a  bna  ajiXoiaAEdq  a  bbw  *9ri  tfsd^   ;68noId'i;fnBq  ad  otf  Jrigi/oa 

X£Vi;;'  89ta.i3  l>©*XfiU  €»ri*  fli  ^s£>a«^I;',  cO-;tnari9*M9iJ»   «  b«w  wbI*  ©aoa  '?©5 

tsfim;  bas  XjsifiqBoH  XjsvbH  iXol^oM  ad*  ia  x^"^  arLtoB  no  r<ni^atfl 


s* 

detached  duty  from  said  hospital.  •*  The  prayer  was  that  the  action 
be  suspended  for  the  duration  of  the  present  national  emergency  In 
accordance  with  the  Soldiers  and  sailors  ReJ-lef  Act  passed  by  the 
Federal  Congress* 

May  I2j  1942,  the  court  entered  an  order  In  which  It  Is 
recited  that  on  motion  of  attorney  for  plaintiffs,  the  motion  of 
defendant  to  stay  the  proceeding,  and  upon  the  motion  of  defendant 
■to  strike  the  supplemental  and  Amended  Complaint  for  Partition,  and 
upon  the  motion  of  said  defendant  to  strike  the  Counter-claim  of 
ti^dwin  Walsh,  Administrator,  heretofore  filed  herein,  be,  and  each 
of  said  motions,  is  hereby  denied, «  And  it  was  further  ordered  that 
defendant  ansv/er  the  amended  and  supplemental  petition  and 
counterclaim  within  26  days*   It  is  from  this  order  that  defen  ant 
appeals* 

After  the  record  was  filed  in  this  court  and  befoi^  the 
abstract  or  defendant's  brief  was  filed,  plaintiffs  moved  to 
dismiss  the  appeal  on  the  ground  that  the  ox*der  of  ^ay  12,  was 
not  a  final  or  appealable  order.  The  motion  was  reserved  to  the 
hearing. 

Counsel  for  defendant  in  their  objections  to  the  motion  said 
"That  part  of  the  order  directed  to  the  Soldiers  and  Sailors  Act 
being  not  final  in  itself,  will  not  be  further  pleaded  herein  or 
objection  thereto  raised  in  this  Court  by  the  Appellant, » 

Section  77  of  the  Civil  Practice  Art,  (111.  Rev,  Stat.  1941, 
chap,  110,  par.  201)  provides  that  "Appeals  shall  lie  to  the 
Appellate  or  Supreme  Court,  in  cases  where  any  form  of  review  may 
be  allowed  by  law,  to  revise  the  final  Judgments,  orders  or  decrees 
of  the  Circuit  Court,  the  Superior  Court  of  Cook  County"  etc. 

The  order  of  May  IS,  overrtaing  defendant's  motion  to  strike 
the  supplemental  and  amended  complaint  and  the  counterclaim,  and 
'  ordering  defendant  to  answer  was  in  effect  the  ssjne  as  overruling 


♦  aasntS-f^oO  X«^  ©!>*''"< 

^o  iiciJOfi  <     '3:iv?«l.%tXfj:  tot  TE9n*fo:fo,fl  to  noltom  na  Tfarl*  b»il99i 

iitAbast^b  to  ugMcmk  '^*  noqff  bu»  ^^atb^^Boonqi  ed*  ij«;Je  oif  d'HAfensteft 

ii.  Eil&Io-TscfffiwoO  srf3^  a:^ii*s  o*  tnMbtt9'ieb  blm  lo  ftoJ:d"cffi  sil^  noqu 
xfo-  ^        ^tiianari  J^eXit  ^•xoto^&neil   xnoiAtimJiatmbA  ^ttXnW  niwii 

?&ri?  iv«T»j3^o  'X9iijijtf1:  8i8«  *1  fcflA     "  „b&lsi9b  ^daaeri  el   ,ar?oi3^oo  bl&u  Ttc 
Sctb  CQX*2i?&q  XjwJ'nefiiaXcTcfj/e  boA  bsbasm&  9tit  imf^aa  iri&btif>^9b 

•alBeqQB 

axiif-   mclt^^k  i^ns  J'Si/co  aiii#  itX  l)eX13:  ass   b'iooen   »iii  'i^i*tA 
o'j  £>svoffi  al'tJtS-nJlAlq  ,ft©Xll  ssw  teXicf  a'*fl»f>figl!eJ&  to  ^oaTts^a, 
efiw  ,&X,  t&i»i  \6  i&fno  'Mi  t&ii^  fcnuorrg  sd?  no  XBsqqA  erii-  saiataXB 

£>lBg    fioiS'OS!   f>ii:r   cue  ertorcs^'f^.  ■'    --v.-ru'    fx   ar-'t'Of-i^x'  lai    i^-^n.^oO 

rio  ni»i«4  b5b*^jl<i  ^milrvyi  s-cf  ^fon  Lliii   ,1X^8^2  nl  X«cl1:  :fofl  sniacf 

tXKU   .JsJTR    <,v»5i  ♦XXI)    ,*»A  ^altoj^'^  XXriO  «i:{*  lo  W  £sol*o«8 

6ri3^  o*  six  iXjada  aXj»eciqA«?   sfjwid^  8«AJ^ro^q  (XOs   .-wq  ,OXX   ,qiSilo 

a!5<&'xooi>  '20  aisfcio   t8#i3*»B^wt  Xanlt  art*   •aXvS'S  •*   tW*X  ^tf  *«i»oXX»  <Kf 

oaLii^B  o?  0&l*om  H^ia-a^naffteb  sniXif^ievo   tSX  talS  lo  laMo  sdT 

6n£   4iai«io'x-  tijwoo  ad*  bas  ^nX^XQftoo  fiebneiois  fiaa  XatnaoieXoqtta   ari^ 


3. 

a  demurrer  and  obviously  Is  not  a  final  or  appealable  oi-der, 
Chicago  Portrait  Co,  v.  Crayon  Go.«  217  111,  200;   The  Cat  Tail 
Drainage  Diet.  ▼»  Johnson  Creek  Slet^t  275  Ill«  191, 

Plaintiffs*  motion  to  dismiss  the  appeal  is  sustained  and 
the  appeal  dismissed* 

app?:al  dismissed* 

Matchettp  P.  J«y  and  MoSurely,  J.,  concur 


,6©S3llSBif>     r-  jqaa    erf* 
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GREGORY  NAHAY,    and  Hl<XEM  NAHAY, 
Otherwise  knowm  as  Gregory  NahaJ 
and  Helen  NahaJ, 

Appellees, 


PAUL  MALAWKA-j,  JAMES  BU3L0W  and 
N0R\7EGIAN  OLD  PEOPLES  HOME,    a 
Gorporationj 

Appellants* 


> 


appeaL  fjM. 

GIBGM  COUi\t, 
JOOK  COUNTY. 


o  X  ^  -' 

MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

April  20,  1942,  plaintiffs  filed  suit  in  the  nature  of  a 
creditor's  bill  by  which  they  sought  to  have  a  Judgment  of  Q840,13 
whieh  plaintiffs  securedbagainst  defendant,  Paul  kalawks,  in  the 
Municipal  court  of  Chicago,  made  a  lien  onaa  piece  of  real  estate 
Imown  as  1224  Fry  street,  Chicago,  There  wag  a  hearing  before  the 
court  and  a  finding  and  judgment  in  plaintiffs'  favor  against 
defendants  P&ul  Malawka  and  James  Buslow,  and  In  favor  of  the  other 
defendant,  the  Norwegian  Old  Peoples  Home,  a  corporation,  and 
Malawka  and  Buslow  appeal. 

The  record  discloses  that  June  27,  1939,  the  Norwegian  Old 
Peoples  Home  entered  into  a  written  contract  with  Malawka  to  sell 
him  a  piece  of  real  estate  known  as  1224  Fry   street,  for  $3,000, 
$500  cash  and  the  balance  in  monthly  payments.   There  was  a  rider 
on  the  contract  signed  by  plaintiffs,  Gregory  Nahay  and  Helen  Nahay, 
his  wife,  whereby  it  was  recited  they  guaranteed  the  carrying  out 
of  the  contract  by  Malawka*  Plaintiffs  claimed  that  they  were  to 
buy  the  property  with  Malawka,  each  to  have  an  undivided  one-half 
Interest  in  It,  and  the  evidence  shows  that  July  10,  1938, 
plaintiffs  moved  into  one  of  the  apartments  of  the  building  which 
was  a  two-apartment  building*  Two  months  afterward  lAalawka  moved 
into  the  building.   The  evidence  further  shows  that  Malawka  and 
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«  to  eiwJjsn  a£(;f  itl  Hub  b^Iil  »tttint&lq  ^S^^X   ^QS  IliqA 
6X«0*^8^  lo  ^neazaSut  ^  or&ci  oi  tsi^uoB  xstii  dotdw  xd  XXld  B*ioilbs^o 

9iai»B  iB&i  to  &o»Xq  «£uno  xtslX  b  oJ«a   ^•^AoixlO  to  ;f<siroo  l£qioimfM 

isd^o  9£i;t  to  lovai  ai  ba^   ^.eoXatrfl  tdKeX*  luia  aalwMJML  Iu&*i  u9nata9\9l> 
fifts   ^noi./^^oqioo  s   ,effloH  ••Xqoe^I  MO  flaijew^oM  ndt   fia&f>a9t9b 

•iBoqqa  woXsva  £iXA  sULmMJMt 

bLO  tus.l'gsm^oyi  mi    ^eCGX    t'Ts   oaui.  ;i&iii  aeaoXosi^  J&^ooei  adT 

XXea  o^  b3(vbXaM  li^riw  ioAi:faot>  aQtiltn  a  o;^nl  Jbtrte^ns  aoofi  aeXac  ei 

,000 <B^  lot   4;f99i;te   KVi'i  i-SSX  a^  fiwoisi  9^ad"89  iBem  to  •ealq  a  flixf 

leMi  B  BBW  aiddT     ,3;^n9flr(i»q  xXffi^aom  ni  eooaXBcf  sjl;r  £uib  daBO  008| 

t^arijaii  neXsH  fi/ua  xatisVl  x'xogaTC   tBttiJflXAXq  ^cf  *««sia  to&itaot  ari*  no 

Ji/o  snXicii*«>  «^^  f)9sJflBitjaj;/3  X^^^^  i)9;Mo9'i  saw  ttl  xdfnsdv  ,9tl«  aid 

o^  enev  x^^  ^^^  JbooiiaXo  attX^^niaXI     .BJfWBXaM  x^  toattaoo  9di  to 

tXsd-eao  beblvlbau  hb  araff  oit  rloao   ^ai^waXaU  <i;ri«  x^'x®€[0'xq  ed;r  x^/d 

,8£GX   tOX  xXi/X>  i^atft  awoxta   90xx9&lv9  9iii;f  Jbris   (CM  ni  ^aanca^fai 

rfolriw  sniJ!>IliJcf  edo   to  a^aea^naqa  ari*  to  sno  oiai  Bsvoia  attXJfliaXq 

j&svom  B3t«BXaM  l>na*ie*ta  stdinom  owT     ♦s«>^^J^J^^"^  *na»;tiaqa--ow*  b  aa» 

fina  aa[waXaM  *iad*  awoda  laxl^iut  aonofiive  aulT      .gnifillwa'  9di  cint 
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defendant  Buslow  were  very  good  friends  of  long  standing  and  there 
is  evidence  to  the  effect  that  Buslow  knew  that  plaintiffs  were 
supposed  to  have  an  vindlvlded  one-half  interest  to  the  property* 

Plaintiff »  Mrs.  Nahay>  testified  she  and  her  husband  spoke 
to  Malawka  and  said  there  was  a  nice  piece  of  property  which  they 
were  going  to  buy,  located  on  Fry  street,  and  uialawka  said  he  would 
go  In  with  them  and  they  would  buy  It  on  a  flfty-flfty  basis,  Albert 
Peterson,  an  attorney  who  prepared  the  contract  and  in  whose  office  It 
wag  signed,  was  the  president  of  the  Norwegian  Old  Peoples  Home;  he 
was  called  by  plaintiffs  under  §60,  of  the  Civil  :  ractlce  Act,  and 
testified  that  Mr*  atoid  Mrs,  Nahay  and  Mr«  ^lalawka  came  to  see  him  at 
his  office*   "There  was  a  conversation  concerning  the  property  at 
1224  Fry  Street,  which  they  wanted  to  buy»  «  The  terms  were  talked 
about  and  he  drew  up  the  contract.  There  was  something  said  about 
Mr*  Nahay  having  obtained  a  divorce  from  his  first  wife  and  some 
question  of  alimony  was  involved.  The  witness  further  testified: 
"The  contract  was  drawn  at  the  instance  of  the  Nahays  and  Malawka* « 
And  in  response  to  a  question  put  to  him  by  the  court  as  to  whether 
he  understood  the  parties  were  buying  on  a  fifty-fifty  basis  he 
replied:  «No,  I  didn't  understand  it  that  way. .  I  didn't  speak  their 
language.  They  talked  between  themselves,"     v 

Mrs,  Nahay  testified  that  she  saw  defendant  Buslow  with 
Malawka  at  the  building  and  that  she  heard  Malawka  tell  Buslow:  "I 
buy  this  house,  this  property  with  Gregory  Nahay  and  Mrs.  Nahay, 
fifty-fifty,  I  have  got  a  half  interest," 

The  evidence  further  shows  that  after  defendant  Malawka  moved 
Into  the  property  he  brought  an  aojtion  against  plaintiffs  in  the 
Mxinioipal  court  and  had  them  ousted  from  the  building.  Afterward 
they  brought  suit  against  him  in  the  siunicipal  court,  apparently 
on  account  of  the  money  they  had  put  into  the  property  and  secured 
the  judgment  for  $640^13*  After  Malawka  was  served  with  summons 
In  that  case,  defendant  Malawka  gave  a  quit  claim  deed  to  the 
premises  to  defendant  Buslow,  Before  the  suit  was  started  by  the 
Nahays  in  the  Municipal  court  against  Malawka,  plaintiff  Helen  Nahay, 


tnBtit  boM  ^IbaAia  s^oX  \o  BbRBltl  5ooai  V^^  *«•*  •olewS  iaabanfb 
eisw  stliittlsilq  H&di  mstsi  w©XatfS  i&di  #o»il9  9il;r  oj)-  «on©filT©  el 
.X*i3<ic«q  ^xit  a4  tB^'ssicd  tXi«J-»«o  i>»f)iTlJ6«»  flw  evsjrf  o*^  JbftaoqgM 
djfoqe  SnadaW  ^^ri  fiua  ©ria   fcai^i-t***   ,x^«H  -aiM  »l'5:l*ftijBl'I 

Jolifow  ari  Miss  AiwaljiM  fcca   tSfstsrrrfB  t'x'''  ao  6«*a©oX   ^xufi  o?  Sfllcs  ©'jtsw 

*t9dXA     ,Bl3s«f  •^a'm-'t*^^*!:  «  HO  tfi  xi''*'  bluov  X9iit  fins  B«ri;t  riJlw  at  03 

*X  »oiT:t©  9aod«>  nl  hn&^toz^^aco  ads'  J&siaqjnq  odw  x^nioi^A  tu&  »fl08'ie*«<I 

ad   ;«HoK  asXqoe'l  MO  ix&lg^snoJl  «ii*  to  Jnefeleorrq  «£f*  ««v  lAsngia  ■«# 

baa   4*oA  s©i;^os'T     livXO  sxl*  lo   tO©§  isJ&nw  at^.' Jisi/^Xq  xcf  feeXXao  8«w 

$£i  fsid  59a  oi   &£s,&ci  siiTisXsi^    ^liill  fine  XBxU'el   .stM  Aflui  *<xM  ^«(^  h9l\ltB9t 

*i;ocfj8  f)li>8  ^'iJttWsffloe  SJW  »T:eifr     "»*&A*itnoo  9x1*  qw  w»il>  atf  fiixa  tuoda 

9»oe  M«  stiw  Jgiil  a  iff  «<wl  9«)iovi6  b  .£fs(!f«£1a^®  ^nivAd  x&^^  **^ 

ib9ttlSa,ht  t9tiiiuH  Bnetaiw  wST     .fievXovni  aaw  ^ecoffliX*  to  abitfastrp 

T^ilJsdw  oJ  BJB  c^nt'o©  9rif  ^cf  mid  0?  *«q  ftol;fliRWp\e  ot  senbqasi  at  bak 

srf  8  laser  Y^m-tJJ'^Jtl  A  Ko  8XiJ\t«f  ©•*«»  seltfiaq  f^Ar  beot9*t^ttas  ed 

•xisctJ  7r..*,'n    -j.-r  ,.r  ^vf^i^  ?fjfl»  *1  *S/a*ft-r8jbfu;  J'afcXft  I   tOK"    :l>9iXq9i 

.sdvXaaiBSjtf;^^  neew^stf  b©:^XB:?  "^StfT  '  ,«a«K^iisX 
rfJlw  wi  laws  a-fljsnneldb  «£•  aiis  *ai1*  fcalliS'es*  xsHaVl  *8aM 
i«    rwoXaue  IXa*  K^TtBlaii  b^&td  aria  tTadt  fina  gfilfiXXwd  erf3'  *a  ajCwaXsM 
»XArfsM  *8^M  baa  XMsLrK  ipxosp'xD  if#^Xw  t*TaQOT^<?  s-t/lt   ,»8irci£l  alxW  i^wcf 

•*  .Jfaenas-fiX  IXiail  a  S-og  arjad  I      ,Y*m-lJlXt 

odJ  flX  allia-niaXq  ^BXiiasii  noii^oa  fia  ydswoicf  sif  t*T©qoiq  ©rit  oJfll 

Baaw*teJlA     .axiliiXXwcf  drf*  eoiI  JieJauo  mail*  bad  toa  ^ti/oo  X«qloim/M 

xXtfn»naqqB   4*11/00  X^loliXtfM  ad*  ni  aid  tfaflXaga  litja  *iisi;<«d  ^eriJ 

fiatuosa  5xij6  x^'xsqo'iq  «d3"  oiat  tuq  bail  xad*  x^noa  ad*  lo  *mroooa  no 

«ao}zs;08  ditw  bavnes  aaw  Aa[«aXak  isllA     .SX«0>8t  -tot  *nema£tft  Ad* 

9d*  o*  bf^^b  mtJile  *itrp  a  erag  asfwaXaM  *na&i{dl9&   ,»aaft  *ad*  tU 

ad*  Y^  J&9*'iatfn  aav'  *Xv8   ad*  aiolsS     ^voXauS  *flA£)flet9fi  o*  saala^ftq 

.TadjsH  noXaK  t1^i*nii$Xq  .aitwaXaM  *Bnl«9£  *iuoo  XaqXolairU  ad*  at  a^adali 
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December  7,  1938,  filed  an  affidaylt  in  the  Recorder's  Office  of 
Cook  cotinty,  in  which  she  swore  that  she  had  a  helf  interest  in  the 
property  in  question  and  that  she  is  filing  the  affidavit  for  the 
purpose  of  advising  parties  of  her  half  interest  in  the  premises. 

After  plaintiffs  had  obtained  the  Judgment  against  Malawka 
for  |840.13>  the  Norwegian  Old  Peoples  Home  conve  ed  the  property 
by  warranty  deed  dated  February  2,  1942»  to  defendant  Buslow,  There 
is  considerable  other  evidence  in  the  record  which  we  think  unnecessary 
to  mention  here. 

The  court  in  its  decree  found  that  the  conveyance  by  Malawka  to 
Buslow  by  quit  claim  deed  dated  June  26,  1939,  was  fsaudulent  and 
known  to  be  so  by  these  two  defendants  and  that  the  conveyance  was 
made  for  the  purpose  and  with  the  Intention  of  depriving  plaintiffs 
of  the  satisfaction  of  their  Judgment  against  Buslow  in  the  Municipal 
court. 

We  have  considered  all  the  evidence  in  the  record  and  argument 
of  counsel  and  are  of  opinion  that  the  finding  of  the  chancellor,  who 
saw  and  heard  the  witnesses  testify,  is  not  against  the  manifest 
weight  of  the  evidence.  In  these  circiimstanoes  we  are  not  warranted 
under  the  law  in  disturbing  the  decree. 

The  decree  of  the  Circuit  court  of  Cook  county  is  affirmed. 

DECRf32  AtFIRMEDw 
Matohett,  P.  J«,  and  MoSurely,  J.,  concur* 
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efii^  ni  ^aaissJai  "ilsxi  s  J&adi  ari«  HjRdt  »iowa  Ada  iJoIdw  ni    ^xirmot>  atooO 
©riJ  lot  *JtvaJ^it^«  9>:<^  S^llit  «1  sxia   ^AiiJ  t>SL&  aciimnup  ai  i^'^^QO'^I 

a^'wj»I«f\i  iQ&t^si  ici&ar^bisl  9di  b^alaiiio  basl  Bttticlss.lq  lo^tA 
•?Ji9<![0*f<i  »ri;f  fiSi&vriGo  sasoH  aslqcs^i  BXC  osilgPwnoK  ert^t   ^5X,0*8|  not 

Xiscjas^osnna  :Sfii;xl?   «w  rfoidw   f>'fc'>'^'^'    '^■■:>    -?    -^^-^^^.^    fy^  leriJo   dlcfsrcsJ&Jtanoo  ai 

b£i&  ta^^lifbujmt  ai»«sr  »€S€(X   ,82  sxwX.  fiscl^fli)  b^^b  ml&lo  ilap  xcf  woXawg 

a«v  soaB^evnoo  »il;l  :^&iid  &nA  aii'aabiaala^  ow^  &s9£lff  i;<^  oa  9cf  0^  owoicf 

attlcTaifflXq  sHivl'iq96  to  aAlinsiat  Btii  dflv  bOB  Qsoqturq  edcT  lot  8i>«« 

Li<0ioi:iiu  ••.  i^oi  nl  woIawtJ  itsnl^a  jRgaQa&y^  'it^dS  to  noX;fo3tai.d'^    wltf   t» 

:fja©ffli;;^'x«  Jbnjs  .biocs^  sxl*  ni   ©ong^lv©  sxidt  XXa  AanoLlanoo  ©viiXi  s^V 
orfw   t-sclleofsado  sri;?  to  :j^tb&i1  ^di  $Adi  aolalqo  to  otA  bim  Xsacwoo  to 
taQtiemai  9di  iQals^a  tc&  ai   t^ti^aa?  a^easa^iv  mi^  bfta^^d  ba»  w«a 
b9in»i'i4ivi  iQti  a'^js  9«  aaonaifesyo'xio  «w«ii^  nl     jiftaoae^iTf)  axi;^  to  td^^tnv 

•Adioel)  aii^  gnicltijifaJ:^  at  w-eX  edit  rcaJbuu 
«fisawX"rtA  ai  x^avoe  jtooD  to  ^-stfoo  iluoilQ  «l;t  to  sanoafe  ariT 
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MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

March  7,  1942,  Fred  f,  Goodloe  filed  his  petition  praying 
that  a  writ  of  mandamus  issue  to  compel  his  restoration  to  the 
position  of  police  patrolman  under  the  classified  civil  service  of 
the  Police  Department  of  the  City  of  Chicago,  Defendants  filed 
their  motion  to  strike  the  pe  ition  and  to  dismiss  the  action,  the 
motion  v-as  sustained,  the  petition  stricken,  plaintiff  elected  to 
stand  by  his  petition,  the  suit  was  dismissed  and  he  appeals. 

The  material  allegations  of  the  petition  are  that  plaintiff 
successfully  passed  an  examination  August  8,  1-19,  and  was  certified 
June  7,  1922,  as  a  patrolman  In  the  classified  service  in  the  Police 
Department  of  Chicago;  that  he  faithfully  performed  his  duty  until  his 
suspension  December  12,  1941,  and  that  he  was  Illegally  removed 
January  14,  1942,  as  a  result  of  being  tried  on  certain  charges  filed 
sigainst  him  before  the  Civil  Service  Commission.  That  one  of  the 
charges  was  that  December  11,  1941,  he  was  intoxicated  while  to  duty; 
that  he  staggered  when  he  walked  and  was  incoherent  In  his  speech,  etc. 
It  was  further  alleged  that  January  14,  1942,  plaintiff  was  tried 
before  the  Civil  Service  Commission  "by  and  through  a  so-called  Trial 
Board  of  said  Commission; «  that  the  Commission  took  the  charges  under 
advisement,  he  was  found  guilty  and  an  order  was  entered  discharging 
him  fjrom  the  police  force. 

Plaintiff  alleged  he  was  not  intoxicated  as  charged  nor  was  he 
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luaa  ao       '      oitsux*  *m 


enJ  0?  floUs-rofaft*!  eJttf  X«caoo  o*   ©Baal  jswora&HJsar  to  Jlnw  ^  u.^^v 

lo   9f>iYT?n   Xlvlo  l>oi'3:l8aJai:o  «^c[;^  ^sSno  tiBmlcitaq  soilcq  to  aoltflaoq 

^sXil  a.iaa£)a9t9<l     •osaolilO  lo  t^-^0  ed^  to  iaBaitfiqaO.  Bollol  aritf 

9i(*   ^noit90l  %di  aaioalb  o;f  Jbns  aolil^eq  9di  «:rfXiJa  ©^  uold^ora  ilacld- 

h.t   n-^iTop-r^-^    iiit.ilaXq   ,a83foin*a  flolJi;toq  arid    ^fienljsa^atra  bbw  frol^ora 

..j      _  ■««  baaaJtataif*  aj^  ;tXua  ariJ    jixoiJIJaq  alrf  -^crf  finata 

i'iXtnlAXq  3'Bif     ©la  uolijl^^q  ©rfif  "io  anoftagsXI*  XBliadfjam  arf'f 

;. six! :?■■":.•: 3  a^w  Jucb    jfiX-X    ,fc  ^aiJ^wA  ftdiJ'JBniflifiX?*  fia    5'^r?r.?,q  XiXIwle £ ©ootTS 

1  9oJhnfl'8  fialflsa'-SX©  »fi[*  /il  itaaXciif^^o  ,'-:U;I   tS'  exiuL 

:.lxl  XiJajtr  y^^^b  qM  i>aanot'X9q  ■^XXtflri^isl   ad  tMli    ;o5j-'7J!riO  1o  crfisKd-'iv.q9G 

i)evom?t'i  x£l&i^Ql£l  aisw   ^il  ^«iiJ  Jbaa   «IdH3X    4^1  CI  nolansqawa 

b^.I'i  aeai-ado  aijB*iso  no  J&eiiJ  a^lecf  lo  ^Xuas'-  .     tS.>SX   t^X  x'i^*'0«t 

&di  to  aflo  ;ta£i:T     »noJ8aimnioO  sojhri^e  XXvlO  ©xf*   etotcd  aid  iBCttss^ 

IX^itsb  cifl  ©Xiiiw  ,5©;taolxc*rfi  asw  sd   ,X*eX    ,11  "tHdajsosG  i&dt  a«f  aas'XAili} 

.oJo   ^cfoes-qa  alrf  al  ^nm^oonl  sm  i)nja  fisiXaw  ©dt  noiiw  1591935^0*8  eri  *aii* 

&o*'x.-t  aijw  lli:fni«Xq   «S*&I    (.^-X  -^iJSwn^L  i&M  bs^sli&  teaiiut  a«ir  *I 

ItiltT  boll&o-oa  fi  risuorul;?   bna  x^^   noxaalfflinoO  90lTif=)8  XlvXD  arid"   wioled 

lefifiif  aasT^^o  ^''^^  ;£oo;f  noisslmanoO  Bdi  t^nt  ••  inciaalflUEoO  fiXaa   lo  fe'xsoa 

anlgnjoxloeib  JbeTai^fl®  aisw  leJ&^o  oa  Jbna  ^JXXws  J&fi«ot  a«w  ed   4*a8«i8alvJba 

,9onot  ©biXuq  wltf  mont  aid 
9ii  a.8w  ion  l)©3iBdo  ba  l>©JjBolxo*fli  *ofl  aav  sd  b®:^Qll&  ttUal&l'i 
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guilty  of  any  of  the  other  charges  made  against  him;  that  upon  the 
hearing  of  the  charges  plaintiff  objected  that  the  charges  and 
specifications  were  too  general  and  did  not  comply  with  the  statute 
or  rules  of  the  Commission  In  that  they  did  not  sufficiently  Inform 
him  as  to  the  charges  made  against  him.  That  there  was  not  "sufficient 
t'  etlmony  In  the  record"  taken  before  the  Commission  to  warrant  the 
finding  that  he  was  guilty  of  Intoxication,  as  charged;  that  "the 
Civil  Service  Commission  before  which  he  was  tried,  was  and  Is 
Illegally  constituted  ***^*  in  that  the  act,  among  other  things,  provides 
that  'not  more  than  two  members  shall,  at  the  time  of  the  appointment, 
be  members  of  the  same  political  party, ' "  and  that  one  of  the 
oommlss  oners,  Wendell  E,  &reen,  was  alleged  to  be  a  Republican  at  the 
time  of  his  appointment,  October  23,  1935,  "as  a  member  of  the  minority 
party"  but  that  he  "Is  not  a  Republican  or  member  of  any  other  party 
save  the  Democratic  party, "  And  that  the  other  two  members  of  the 
Commission  were  Democrats, 

Attached  to  and  made  a  part  of  the  petition  are  the  proceedings 
had  before  tbe  Civil  Service  Commlselon,  one  of  which  was  the  motion 
of  Goodloe  made  before  the  Commission  to  quash  the  charges  filed  against 
him  because  they  did  not  sufficiently  inform  him  of  the  oh  rges  upon 
which  he  was  about  to  be  tried.  In  this  motion  no  matter  is  set  up 
that  the  Commission  was  not  properly  constituted  for  the  reason  that 
Commissioner  Green  was  a  Democrat  and  not  a  Republican,  Also  attached 
to  the  petition  Is  the  testimony  given  before  the  Commission  which 
shows  that  a  number  of  witnesses  were  sworn  and  examined,   hen 
follows  an  exhibit  which  le  an  affidavit  by  Goodloe 's  attorney  in 
which  the  attorney  swears  he  has  examined  the  records  of  the 
Election  Commissioners  of  the  precibnct  In  which  Grren  resided  and  that 
they  fall  to  show  that  Green  was  a  registered  voter  or  that  he  voted 
at  the  Primary  Election  of  1940,  The  affidavit  continues  that  Green 
has  become  a  member  of  the  Democratic  Party,  Another  exhibit  attached 
to  the  petition  as  an  exhibit  shows  Goodloe  moved  to  vacate  the  order 
discharging  him,  entered  January  14,  1942,  by  the  Co  ^mission  because 
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9dt  noca  cfjtixl^f    ;eM  rfsnisjcA  9X>as  atsi^^e  tttdto  ail*  to  xaa  lo  t^Xiisi^ 

bna  a?)gi&rio  ©d;f  d-stid"  fis^sstcfo  Wlidizlti  adaifid*  •rfj-  lo  sai*tB«il 

9iuiAi»   m.i  Ailn  xiqmuo  Son  bib  ba»  I«'S9a«s  oo*   9i©w  aflGiJaeiHoaqs 

ffiiotisi  xI;fc©iol1'3:««  ;ron  ^i^  x^dt  iaxii  at  iK>l8sJtmraoD  ^t  1o  8»X«rt-*fO 

tit  bttA  asw  \SBJL'ii  a^w  erf  iiolriw  ftno'ked  floiBsiatmoO  eoivisB  livlO 

aeMvonq   ,8anlriJ  lari^o  snoiaa   ,*o«  edJ  d^fiti^  ni  *^*  b9itstI.iBK09  X-t-C»8«-C-C-t 

^JnexB^nloqc.^  exi;}^  lo  &ml^  erfcf  ffa   tllaila  st^^cfflsm  owj  AAdif  enoa  Jen*   ;tBrf* 

<9  ?  'ic      no  *ari;t  fena  »  %Tcd^i-aq  lisol^lloq  aatoa   srfJ  lo  Btndiawa  »cf 

fiiii-  *s  nAoilcfi/qsfl  s  ©cf  cd"  fc»g9lXa  aaw   tn»a*r-5>  ,3  IXl>Jbfl?>W  tafsfro  aalnaio* 

oiiortlffl  ©ri*  to  tsdmas'  ^^CftI   ,5S  istfoJo;    ,tfi9Btnioqq3  aiif  to  earl* 

X^Tsq  iftilJo  icns  lo  *i ctTiiiCii  10  nsoiXdwQdH  a  Jon  ai*    91I  ^sdt  Juxf  "xJrraq 

^cffiiem  owt  iad*o  9dt  ittdit  btiA  "  .x*i«^  oXtfaiaomaC  ^rf*  nrisa 

,a:)"fiiooas©a  mew  iioXaelrantoO 

noiS'OB!  *rf?  a«w  dojtifw  lo  »fic    ^noiaalfflnioO  ©sX'n'=i8  XivJtO  «d*  !nolsG  dsiI 

'.il&'g&  JbsXXl  asgiBilo  ails'  rfesirp  o*  etoiBaXmcoC  9dS  errol'^cf  sfuaai  ©oXbooC  Tto 

rcqy  8  9^1  ^o  •ri*  Ic  eJLa  araotni  -^XJflf&lditlifa  :^on  bib  x&df  99U&o^(S  mM 

qu  ^oa  al  la-t^tam  on  noi3"ctr  aljrf;t  fli     .Jbelicf  scf  oJ  iuoda  n&m  ©Jl  xiolxfw 

;^ail;f  no8B9^  arfcf  tct  bBtu^tianoo  "^XisqoiQ  d^oc  ajaw  oclssXanroO  ©£f*  ^Brfi" 

j}8do£;t^.a  oaXA     .flBoXXcnirqeH  b  ^on  bna  ^BrtobsiaCI  a  afiv  itee^{)  isiioiaeiBtmoO 

riolilw  noii^alffiToO  ed*  snolscf  nevXg  YnoElJas*  edt  al  nol^itfeq;  aiiJT  0* 

noii       .^eniflijaxs  Jbna  fwowa  <!riow  »9&»9aSl^  to  t«dmjjn  a  tiuti  avorfa 

nX  y^nrfo;^;?^  a '  ooXfeooi)  x<^  *iv«fjl1lA  tm  ^1  rioirfw  JitfXrtxa  us  awoXXol 

■}d^  to  aLioost  ©ritr  bsalaaxs  aAii  ad  aiA^wa  xs'wo***  ©ri*  dolttv 

izdi  bPM  be'^lM&t  aaviD  riolfltw  nX  i'onioi^'sq  ©ii*  to  arefloiaalraBoD  noiJoeXS 

DeJov  6xf  ^iarf;?  to  latfov  fie-rtJalset  a  a»w  oee'if)  tt&dit  woria  oS"  Ilsl  t^'J* 

n3Gi€  cfjariJf  asuxiXJnoo  *i6vaM1tt«  ©riT     ,0*CX  to  aott09£2  t^attii*!  etfJ  ;?■» 

bsaloxirfia  :StdtdxQ  indiotiA     \,xttHH.  oI^anoos9Q  9dt  to  rretfaoBi  js  ssooecf  aflytf 

n©Mo  ©fii"  ©Jsoav  o*  fievoffi  soXJbco©  awcxla   it&tdx9  am  9»  creizfl^eq  ad*  0* 

a-jjiiosd  ficXaaXm.  oD  ad*  -^df  (S:*eX  i>f f^AX/itsl  £rz»*Ae   tClxf  snXstBiioaXJS 
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Conunlssloner  Green  had  Iseoome  a  Democrat,  This  motion  Is  sworn 

to  February  14,  1942. 

Then  follow  what  purport  to  he  other  lengthy  proeeedlnge  -  papers 
filed  and  ordrrs  entered  by  the  Civil  service  Coniraisslon.   Defend&ijfiB,?, 
motion  to  strike  the  petition  in  the  instant  case  was  quite  lengthy 
and  divided  into  22  paragraphs,  but  we  think  it  not  important  to 
mention  them  here. 

Plaintiff's  theory  of  the  case,  as  stated  by  his  counsel,  is  that 
he  had  a  clear  legal  right  to  have  a  writ  of  mandamus  issue  "because 
the  Civil  8-rvice  GommisGlon  which  removed  him  was  unlawfully 
constituted  and  not  operated  in  accordance  with  civil  service  statute 
at  the  time  of  the  plaintiff's  trial, «  And  his  counsel  say  that 
Green  was  appointed  October  23,  1935,  a  Commissioner  as  a  Republican 
to  fill  the  vacancy  caused  by  the  death  of  Albert  0,  Anderson,  a 
Republican;  thet  Green  was  re-appointed  July  13,  1938,  and  remained 
without  re-appointment  xmtil  1941,  Counsel  then  contend  that  exhibits 
attached  to  the  petition  in  the  instant  case  show  conclusively  that 
Green  participated  in  Democratic  campaigns  and  that  he  stated  he  was  a 
Democrat  in  submitting  his  candidacy  for  Associate  Judge  of  the 
Municipal  court,  at  the  Primary  Election  February  S,  1942,   Counsel  say 
that  thes9  ao>8  "show  conclusively  that  he  intended  to,  and  did 
abandon  all  affiliation  with,  and  interest  in  the  Republican  party,  and 
definitely  oast  his  lot  with  the  fortunes  of  the  Democratic  party,  and 
thereby  became  disqualified  to  sfrve  as  a  minority  member  of  the  Civil 
Service  Commission, « 

On  the  other  side  counsel  for  defendants  in  their  brief  sa> 
(1)  "  The  Civil  Service  Commission  was  at  least  a  de  facto  tribunal. 
The  Judgments  of  a  de  facto  tribunal  cannot  be  attacked  collaterally" 
citing  People  ex  rel  Hicks  v,  Lycan  et  al.«  314  111,  590  and  other 
esses;  (2)  that  plaintiff  has  failed  to  show  a  clear  legal  right  to 
have  the  writ  issued  and  (3)  that  the  petition  fails  to  show  that  the 
char.^'-es  filed  agiinst  him  before  the  Civil  Service  Commisrlon 
were   insufficient  to  warrant  his  removals 
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^=^a«»©»d''    Qi/asl  atfiaaX^xj-aBi  Ic   ;tltw  «  ©vjsil  o*  rfri^-^'i  Ib§sX  "x^sIo  «  b&d  ©d 
tllHtw-'^Im/  aisw  Kill  JbovoKtfn  xioiilw  aolsalffiiKoD  »t>J:v*XB8  XJtViO  wti" 

3- ad?  i^aa   Xi?'3nwoa  aid  &ftA     «  ,.XiBl-?:,3-   e'ltl^^ttlfiXq  erf*  lo  sari.*   acLt  *« 

KJSolItfMqsH  £  8«  laflcisaifliaioD  «  *3SGX   tSS  lacTo^oO  l^cKtnXoqqja  a«ir  aoeisfi 
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BtfldXilx©  *iurf*  B/isi^noo  asxlS  XaanuoO     .X#^R£  XiJm;  *n«a;;^nloqqa~9i  iuodilv 

Jsfi?  tXoviawXono©  *;:ilB  9QiJo  inMifial   QdS  at  aoi^tlS'aq  ad*  ot  bBdoA^ta 

z  a^AW  ?»ri  h»i&tB   9£i  im^  B«a  arqgliJqmao  s)i:*ciooffi«a  nX  ij^JiaqiolJisq  ne^^-D 

9«i.t  to  s'gbul  sSrjBXooasA  icl  %ojaf>ii>RSo  airi  ^i^^ladwa  fli  S'jsioomaa 

■\5.'.f3   X^anwoO      .Sfe^ex    <e  -^jiiu/icfft'd  aoIJosXa  x*l5saii«i<I  9££*  d'a   <*iuoo  XBqXoXxaaM 

hlb  bfxa   iOi  b^ba^ial  s/i  indi  T{X?5vXaiiXo«oo  wcda"   fi^oa  ^nori*  ^ari* 

Oi.'ji    lii'i^q  nftoXIdfuqaH;  ssil*  at  Jaeie^nX  &ii^  t^*iw  aoX^isiXXtliJ  XX«  flo.5xi«cf^ 

Me    t>{*t.«q  olrfAi'sooraaG  ®d*  lo  Benu^ncl  ad*  liJlw  *oX  aXri  #a£o  YX9*XflX"3Ee£) 

liv.f''     -'-^    lO  tocffacsfli  •icJi.ioflXr'   ■'■■■  "-■'-  rnrcr  r,   ,:t   fi ' . / '-•  n>-?R;peiJb  «aa©9cJ  %<ie^Qdi 

"  .floX'iisXfflffioO  ©olvisC 

t£9    IfiXld    ti   -  -      -.     ;3*nJ8i)«9t©5    'tot    XosnWOO    ©X'Xq    T9£i?0    Mid"    fiv.1 

,lsnuQlt.^  oi ox-it  9b  4  J^jjbsX  ii^  aaw  noiaNlmffloO  ©sXvisB  XivXO  sxfT   »    (X) 

» XXX.ei«»ljaXIoa  Jbaioa-^^fa  ail  Jornaa  Xi*nu«Jli*  o*o£t  «fc  a  to  B^nsffigi^i/t   a^T 

f-rt*o  &n*  Oea    ,£XI  ♦XC   >»J^a  *«  naDta  *v     eitoXfl  Xet  xs  8Xqof<j[  sniJlo 

o*  *ii8Xi  Xiis®X  iBaXa  «  woxla  o*  fi^X^at  aari  ttlial&lq  iadit  (S)    {asaso 

9rf*  intii  wotla  o9  aXXst  KoiJlJoq  erf*  *^*   (C)  ^n*  Aawaai  ilif  erf*  avarf 

ncXjaitBinoO  aolvxfS  XlvlO  srf*  ©lotecf  sXrf  JaaiAa-s  fiaXil  aas^iArfo 

.X^rofflQi  aXrf  JxjBiiaw  o*  *naioittWi3«l   9tt>v 
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section  1  of  the  Cities  Civil  Service  Act,  (111.  Rev,  Stat, 
1941,  ch&p,  24  1/2,  par.  39,  §1)  provides  that  the  fpayojj'.  of  each  city 
which  adopts  the  act  shall  appoint  three  persons  who  shall  constitute 
and  be  known  as  the  Civil  Service  Commissioners,  and  «Two  Commissi oners 
shall  constitute  a  qu4>rum, "  All  appointments  to  the  Commission,  hoth 
original  and  to  fill  vacancies  "shall  be  so  mad©  that  not  more  than 
two  members  shall »  at  the  time  of  appointment,  be  members  of  th'^  same 
political  party, " 

In  the  Instant  case  It  seems  to  be  undisputed  that  the 
requirements  of  the  act  were  complied  with  when  the  mayor  appointed 
Green,  a  Republican,  and  Geary  and  Brennaa)  Democrats,  And  the  fact 
that  Green,  February  14,  1942,  a  month  after  Goodloe  was  tried  and 
discharged  by  the  CommisBlon  filed  an  affidavit  In  which  he  stated 
that  he  wag  a  qualified  voter  at  a  certain  residence  In  Chicago  and 
was  a  candidate  for  a  nomination  to  the  office  of  Associate  Judge  of 
the  Municipal  court  of  Chicago  to  be  voted  upon  at  the  Primary  Election 
to  be  held  April  14,  1942,  and  requested  his  name  be  printed  on  the 
Official  Democratic  Primary  Ballot,  does  not  conclusively  show  that 
he  had  erased  to  be  a  Republican  and  was  then  a  Democrat,  because  it 
is  oommln  knowledge  that  for  many  ye&rs  in  Chicago  and  Cook  county. 
Republicans  and  Democrats  have  all  often  run  on  one  ticket  or  the 
other  and  no  one  thought  that  any  of  these  was  changing  his  party 
affiliations.  The  three  Commissioners  having  been  appointed  as 
required  by  the  statute  above  quoted,  it  can  :ot  be  said  that  in  this 
collateral  proceeding  the  appointment  of  Commissioner  Green  beeaae 
illegal. 

Nor  are  we  able  to  agree  with  counsel  for  plaintiff  that  there 
is  a  "fundamental  analogy  In  the  case  at  bar  and  that  of  Ramsay  v, 
Shelton,  329  111,  432,*  In  that  case  a  committee  composed  of 
physicians  claimed  to  be  authorized  to  conduct  h'-arings  in  the  matter 
of  r  voking  licenses  issued  to  persons  to  practice  medicine.   Shortly 
after  such  proceeding  was  brought  the  doctor  whose  license  was  sought 
to  be  revoked  objected  that  the  committee  was  not  properly  constituted. 


?>.?tf#.?i'!*??r';^  XXarCa  oifw  acoat**^  sa'Ollf  ^oioqcrB  IXsrfg   Joa  erf*  a*qoJ&A  rioiriw 
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safl3-   •^tom  ;Jofl  ;Jad;t   »f}&'j.  .    XI«iB»   aslon'*:  »v  XXxl  oJ  Sua  JLsiiigiio 

OK  ■^'      ijtf   to  f^'i^cffflwa  s€f   i*£f9Kd'nXoqcfjEi  to   »«i^   ari;f  ?«    iXXaria  aiecfflisia  ow:f 

"  .^*i«i  XiBoX^IXcq 

6®*nio  ;qA  lOicafiF  «rf*  itamr  xf:J'iw  feelXqaoo  stow  Job  ©ilJ  to  8;^n9fie^lupd<x 

S^ost  9ri:t  jBflA     »a^stooflr«tfl   ^fBafinsta  bfi^  x'X'a9^3  ^ns  ^naolXcfx/qeH  jb   ^nste^D 

hn.&  fe»ii*  Sisw  9oXfeooB ts^ftB  ri;tncm  &   ,2>RX   ^i-X  ^iJ^'J'^'^fc'*   tnssiO  i&di 

bs^/sts  «£{  j^oldiw  flX  JlTfifcXttJS  ns  ibeXlt  noXealBDndO  arfS-  yji  fesgimloalJb 

to  e^Ml  !»;ffiioc.asA  to  eoltto  »riJ  o*  noiifanXmoa  *  lot  s*«l>Xbfifio  «  b«w 

Ua-sX?  ^t«0liq:  9f(*  *JB  xioqw  6s;fcv  scf  o*   osiJoMO  to  tiuoo  XAqioXnuM  srf* 

ffiki  ffo  l)»Jftliq   Od  aofijt  nlA  Jb«t89J»p9Tt  J&na   ^g^eX    ^^X  XiiqA  AXari  sd  oJ 

Jiiritf  wciia  X-fsvlai/Xoao©  Jon  asofi  ^JcXXjaa  x*is«-ii1  »X:f«^©o«i9a  XjaloittO 

3^i   '^ei/issfjcf   ,jB'xoo0eC  b  nadJ  aaw  I>hb  naoJtXcfxrqefl  a  stf  ot  6<=>aaeo  h&A  ^d 

«i£tfmroo  if.aO  l>flJJ  ©a^oXxlO  at  aiiiQ^  XfJam  *jot  i&dt  n'^helmctii  almmoo  ai 

sri3^  10  tB^ttlt  '*no  rto  nxj'i  nsi'to  Xla  svad  a^anocasa  l>ns  anaoXXcfjjqeH 

•l3''TBq  airf  ^nigiiaiio  saw  »a«sri*  to  ina  JariCT  Jilsuod*  6ho  on  Ana  n^xfJo 

as  bf.ftitoqqB  n»s*f  snivari  aTsnoiaalauHoO  aenri?   arfT     .anoi^aiXltta 

8 lit*  al  i^arfit  blMB   od  tornao  *i    ^Beihoup  sroda  BtutBta   ©rf^  xcf  Bs-xlirpei 

9fli««®d  c©a«0  i»noi«8l®i2oO  to  ^osB^fiioqqa  9ri;t  sfiifigeocxq  Xa^eJaXXco 

*X«8*XXi 
^'loii;;   7>jri7  ■xlxJnx.cUq  net  X^^'^Hnijco  nji«    gyir^;-.  cj   ?:iQH   ^v;  «i3  10M 

,v  ;;BBinaH  to  ^arfj  Bna  nacT  *r,  ©•«©  sritt  al  ijsO'C*^w  XaJnssciiEiixift*   a  aX 

to  J&eaoqffloo  ^^iilmmoo  a  aaao  *ari^  nl     •♦25*   .XXI  6ss   t|»o*Xgri§. 

•if.cf;5-i8fii  ^d3  al  agnlia-'il  tfocbnco  c*  Bositoxii'ira  ©d  o?  fx©al.sXo  anaioiaxil? 

XiinoAB     .ftfllDiftsra  a»l:fi»atq  o;t  anoaT^q  03"  bovB&l  assneoiX  8ni:tfov  t  to 

irf^uoa   saw  aan^ioiX  saoriw  •joloofi  Mt*  Jriswctd  aav  sniJbaaoorrq  dou9  i9;tta 
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He  was  overruled  and  thereupon  he  filed  his  bill  to  enjoin  the 
heraring  before  the  oonunittee.   The  Supreme  oourt  held  that  the  members 
of  the  committee  did  not  have  the  qualifications  required  by  the 
statute  and  the  committee  was  enjoined  from  proceeding  further.  In 
the  instant  case,  plaintiff  did  not  object  before  the  Civil  S-^rvlce 
hearing  that  Green  since  his  appointment  bad  ceased  to  be  a 
Republican,  until  after  his  trial  and  discharge.  The  attack  in  the 
She It on  case,  was  direct  against  the  Committee  as  a  body.  Here  the 
a  tack  is  collateral  and  against  only  one  member  of  the  Commission, 
The  Judgment  of  the  Circuit  court  of  Cook  county  is  affirmed. 

JUDOMEHT  AF'FIRMED. 

Matehett,  P.  J,,  and  MoSurely,  J.,  concur. 
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O  -i-  ^  -L  5>li^» 
MR.  JUSTICE  O'CONNOR  DVJLIVERED  THE  OPINION  OF  THE  COURT. 

October  8,  1941,  plaintiff  filed  her  complaint  for  separate 
maintenance  alleging  that  defendant  deserted  her  October  1,  1941; 
that  ghe  was  living  separate  and  apart  from  her  husband  without  her 
fault  and  prtyed  for  a  decree  of  separate  maintenance  and  the  custody 
of  their  7  1/2  year  old  daughter.  Defendant  filed  his  amended  answ  r 
in  which  he  admits  most  of  the  allegations  in  the  complaint  except  that 
he  denies  plaintiff  conducted  herself  as  a  good  wife  and  he  alleges 
that  she  is  not  the  proper  person  to  have  the  custody  of  the  child. 
He  denies  the  desertion  charge  and  in  his  answer  prays  that  the  complaint 
be  disaissed  and  that  the  care  and  custody  of  the  child  be  awarded  to 
him. 

The  hearing  was  commenced  Jiine  19,  194E,  and  a  decree  entered  June 
26,  The  court  foxmd  the  equities  were  with  defendant,  he  was  awarded 
the  custody  of  the  child  but  the  mother  was  given  the  right  to  visit 
her  at  all  reasonable  times.   It  was  further  decreed  th&t  defendant  pay 
plaintiff  |gOO  as  additional  attorney's  fees*  The  prayer  of  the  complaint 
for  separate  maintenance  was  denied  for  want  of  equity  and  plaintiff 
appeals, 

,     In  the  decree  the  court  found  that  the  parties  were  married 
August  21,  1933,  in  Chicago;  that  one  child  was  bom  as  a  result  of 
the  marriage  who  was  then  8  years  old;  the  parties  separated  October 
i, 19411;  that  there  was  no  desertion  on  the  part  of  defendant;  that 
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9*aidq98  tcl  tni/ilqsrco  tsxI  fealil  ":  ii^tnlslq   xli>'^L   t8  isCTocfoO 

z(^d  itiodtiit  5nj5cf(3Kri  lori  ffltei^  itisq*  fina  Qifwjaqet  gxrlvil  aaw  ode  i&di 

b»bnm.B  nld  belli  *njB.Bfl©:;  ,      ;fri8«al>  Mo  <XA«t  S\X  V  nl»ti:i  lo 

.t3d;t  fq^oxB  JniaXqwoo  sffj-  nl  axiolJ^ii^oillB  arid^  lo  ;:faoin  a^lBifeA  Mf  xloixiv  nl 

as-^sIlB  «rf  5nA  ©tlw  6cos  b  as  IXauii^ri  5»a^owBaoo   tllJaljsIq  asinoA   3x1 

.6lixl8  Bdi  lo  xJ^o;Jai/o  erf^J^   svjsd  o?  n.  3t3q     9qo*tq  ©d^  *ofl  ai  sxla  ^jeuIJ 

;fxslBlq  00  orf;f  t&di  B\anci  i  swan  a  aid  xti  fena  B^,tMio  noiitB»9b  »di  a«ifl«A  ©H 

o*  bBbt&va  wi  bllcio  sdJ  Ic  x^ciBUo  baz  9^so  3il:f  Jarii^  bm  Jb»8alaal£>  9cf 

anwL  fcerrs^HS  se^oefi  «  iimja   ^S^ei   t^-l  »rjjL  5«»onMHBOO  8«»  gnlnssxf  sxlT 

JbofiiAWB  SAW  6ri   ^d-njsdne^SD  dttiv  eiew  aeiitiirp©  adiT  fcm/ol  Jiwoo  sdT     .as 

i-leiv  o*  ^jriB-^"":  ^^^  nsTlg  asw  aadtoa  9Jf;t  *»tf  blldo  ad  J  lo  x^o^a*'*' •»** 

Xj:Aq  tn&bn&t^ib  *ad^  6©  to«£>  Ted^iul  8«ir  tfl      ,a9«iJ  ©IdBfloajaen  Ila  ^«  nsd 

^alijlqffioo  ©dd^  to  i6"<t8^q  odT     ♦as«l  a'x'mo***  JLanoiJloda  aA  00s$  «I*nlAlq 

lljta^wlalq  fiflfl  TCwflwps  to  ^TflAw  not  l>«ifloi»  saw  toflfiiia*nlA«  9^«i«qaa  lol 

«alAaqqA 

.Bgli'-fiua  P19W  aplcr-xAq  ©di'  '>  uol  ;ltwoo  9d?   as^oso  sd*  nl 

to  iLuji:  mod  aiiw  Alino   ?n.     '      ^    ;osaoldD  nl    ,2661   ,IS  ^aw^i)'! 

lodo^ToO     f)'\-?j  ^^l;)'«jAq  adi   \blo  B-ra-^x,  6  nairi*  asw  oriw  agBliTain  add- 

*Bd.t   liaMbasish   ly  Jijaq  aritf^  no  noXtfnsaofo  on  a«w  »TC9d*  ^ad*   ^.fi|||fl^4 


plaintiff  was  not  without  fault  In  ll-vlng  separate  and  apart  from 

defendant;  that  plaintiff  "refuses  to  refrain  from  the  practice  of 

standing  on  street  com*  rs  dlBtributing  the  literature  of  the 

WATCH  TOWSR  BIBLE  &  TRACT  SOCIETY,  commonly  called  •jKHOVAH'H  V/ITNE3BES,  • 

and  refuses  to  refrain  from  calling  at  and  ringing  doorbells  at 

uninvited  homes,  even  though  it  is  objectlonahle  to  her  huslvand: " 

that  defendant  is  entitled  to  the  custody  of  Rosanne,  their  child, 

"as  prayed  for  inbthe  amended  answer; "that  the  equities  are  with 

defendant. 

Counsel  for  plaintiff  after  setting  forth  the  pleadings  and 
decree,  say  that  "Since  the  entry  of  the  decree  the  child  has  been 
in  the  custody  of  Mr,  Ewing. "  They  contend  (1)  that  xinder  the  evidence 
plaintiff  was  entitled  to  a\decree  that  she  was  living  s-^parate 
and  apart  from  her  husband  without  her  fault  and  entitled  to  the  care 
and  custody  of  the  child.  And  (2)  that  the  court  had  no  Jurisdiction  to 
award  the  custody  of  the  child  to  defendant  after  the  prayer  of  the 
complaint  had  been  denied. 

The  record  discloses  that  the  parties  were  married  in  Chicago 
August  2lj  1933,  and  resided  together  continuously  xintil  October  1, 
1941,  when  they  separated.   That  one  child,  a  daughter,  was  bom  iv.ay  28, 
1934;  that  the  patties  lived  together  without  any  quarrels  until  about 
April,  1941,  when  defendant  complained  that  his  wife  was  giving  too  much 
time  to  "ideologies  of  the  Jehovah's  v/itnesses  faith  which  he  said 
Mrs/  Ewing  was  teaching  the  daughter; "  and  that  she  was  associating 
in  church  work  with  a  Mr*  McGuire  who  was  one  of  the  members  of 
Jehovah's  Witnesses,   The  evidence  further  tends  to  shovj  that  the 
mother  was  absent  sometimes  when  the  daughter  came  home  from  school. 
At  that  time  Rosanae  was  going  to  St,  Jerome's  Catholic  School  where 
she  had  been  for  about  3  years.  After  the  separation  Rosan  e  went 
with  her  mother  and  the  mother  sent  her  to  the  Field  Public  SohooS 
which  was  contrary  to  defendant's  wisheso 

Plaintiff  t- stifled  th^t  for  2  years  and  3  months  before  the 
separation  they  lived  in  a  4  1/2  room  apartmemt;  that  prl.r  to 
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Bonl  fiJiqs   btiA  ©*aija<-  98  ^n±vll  at  HJsRt  tuoxiitti  toa  amr  ttlintmlii 

9dt   iO  &rMian9itl  9di  snlJucflitBlfc  ai^frttoo  *«*f«t*8  no  ^ntbaMts 

tSaaaaitTIW  a»kAVOHlL»   BoIIbo  xXnoausoo    ,YTSriD08  TOAHT  4  ajfllfl  J13W0T  HOTAW 

tn  ellf eft ooB  sfligfilt  Sna  sf^a  gnilXeo  atcnl  fliiit1;0i  o;f  a»ei/%9i  ba^ 

ricTlw  8fti8  a9lJi»pe  ^*  S-axiJ"  jtswarf*  l>9J^fiaauB  arid^cfitjt  -tol  fiatft'^ot  «*■ 

•^aa£)aetaB 

6o«e.&lv9  eriit  I'jfifly  Jssii*   (I)   bn&iaoo  t®rfT     "  .gnlwH   •liS  to  "^oS-etro  9di  at 

6;^£«saqrre  sxilvll  ai»«  ada  ;fiad^  aatoaj^a  oJI^  ftaX:M;fae  ajnr  Ill^nJtsIc 

9iao  9il*  o;t  balStias  i^&  iluB\  i^d.  Suodttm  bwuisad  lari  Htoit  *n«q«  finis 

bi  tiotioth&ttsjl  OR  Iwari  ;tiiroo  sri*  3'Arfi'   (2)   finA     ,l>XJUlo   6di  to  ij£>o*8»o  ftflB 

-ffj  to  leTt^iq  sfl;f  nsitta  ^nabnetsl)  o*  bltdo  arid"  to  TEboJai/o  sd*  fnc«w« 

,fiein9^  nescf  bad  JnlBlqaoo 

os-'-iO-triO  fii   £)?XT'.<sfli  «new  QrxJi.ac  naj   d"3xivr  asBOloaib  j^ooen  srl? 

,,'  tscfoJoO  XI Jm/  TjXauciJni^noo  i9ri*9:so;t  b^btstn  ba»   t556X   jXS  *8USWA 

t^j.^  X'--«  m-f^  aJSiK    tiB;txij|Ufl£>  e,   ^bltsio  ©no  ;?j8riT     •fts^fATt^qaa  \ed&  nariw   «X*€X 

Jwotfij  Xiittuf  aXsTciawp  ^aa  Juori^Xw  19^^980:^  JbaviX  aal;fttsq  edt  ijuli   ;>S6X 

riowm  oo:t  snlvXs  saw  stlw  aXri  t&di  AenisXqmoo  JaofinataJb  nariw  ,XK^I   ^liiqA 

6iB8   ari  ifolriw  £l*.tj3t  89a89n*iW  a'risvoffeX,  ariit  to  a9lsoXo8M"    o*  ^Rt^ 

^atiSitoQa:ii  saw  sda  iPidi  btr£  »  tne^rriguAJ!)  9x1;;^  gnlxloBSit  aisw  gnlwa  VaiM 

to  an9cr«««  9d;f  lo  ■sno  a^w  orfw  enlw-DoM  *iM  a  riJXw  itow  ricxwrio  ni 

sri;?^  Jsrid"  woda  o*  afinsd-  led^ttj/t  aonsfilve  «rfT     ,aaaaan*iw  a'rijavodsl 

•Xoorioa  no^t  smori  aauao  i»iii^uAb  sdi  nadw  99atie>mo9  ttt99<S»  saw  ladt^ 

artariw  XoorioB   otlodiBO  a'ainoiPXi   *^8  o^  ;f)nXos  bav  arosaoH  aaX^  ttjari^  #A 

Jnew  9  fljaaoH  noicfa'xaqaa   9riJ  leJtA     .aias^c  £  ^wocf.a  tot  naaef  b&d  qAb 

.l£oodoB  oiXcfu<I  blQtli  flrit}"   0?  t^d  ^naa  n^diom  9dt   boM  lodtoa  neri  dJXw 

^aaidaiw  n'^rna'-^aatdb  o^  T^ai^noo  aaw  doJUfv 
9dt  sTtotsd"  ari;tnoar  5  fin*  etBsx  ">  loTt  ^^^^  fieltlifa  J  ItiJnlisX'J. 

oJ  1.  iiq  (farij   ;|(BMrd''x«q«  mcot  2\X  ^  a  til  b^rtS.  x^^^  aoliai»q»a 
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the  separation  there  were  a  number  of  discussions  between  them  relative 
to  their  separation,  beginning  In  April,  1941;  that  the  whole  thing 
was  on  account  of  a  religious  question;  that  defendant  said  to  her 
a  number  of  times  that  he  would  send  her  to  her  mother's  home  In 
West  Virginia  and  she  did  not  want  to  leav;  and  break  up  the  home. 
A  few  days  prior  thereto  he  had  write en  a  letter  to  her  mother  in 
V/est  Virginia.   The  letter  is  in  evidence  and  in  it  defendant  advises 
plaintiff's  mother  that  the  parties  are  selling  the  furniture  because 
they  have  no  common  understanding  or  mutual  friends  and  he  says  tnat 
"Marion  feels  she  would  like  to  take  one  of  your  apertments, "  and  that 
he  would  pay  the  rent.  And  t  lat  in  the  end  the  mat  er  might  be  extended 
a  sufficient  time  "for  honest  charges  of  desertion  or  whatever  else  a 
lawyer  requires." 

The  evidence  further  shows  that  defendant  refused  to  rent  an 
apartment  but  rented  a  separate  room  for  plaintiff  and  the  daugnter 
and  then  went  to  live  in  a  room  which  he  rented  for  himself. 

Plaintiff  further  testified  that  about  3  weeks  after  the  separa- 
tion which  would  be  2  weeks  after  the  suit  was  filed,  she  took  the  child 
and  called  on  defendant  where  he  was  J.iving  and  waited  there  for  him 
to  come  home.  She  told  him  she  h&d  oome  back  and  wanted  to  live  with 
hiffl  and  would  he  please  take  her  back  but  that  he  refused  to  do  so  and 
that  it  had  also  been  her  desire  to  live  together.  The  evidence  shows 
that  plaintiff  distributed  pamphlets  and  preached  from  her  int  rpreta- 
tlon  of  the  bible,   She  testified  that  she  went  out  sometimes  two  or 
three  times  a  woek  prwiohlng  the  gespel  of  the  Witnesses.  When  she 
finished  her  housework  she  would  leave  but  would  always  tejet  back  to 
give  the  daughter  lunch  when  she  returned  from  school.   Sometimes 
she  would  go  out  riding  on  a  bicycle  taking  some  of  her  pamphlets  with 
her;  at  other  times  she  would  drive  the  automobile.  Sometimes  she 
picked  up  some  of  her  assistants  in  her  religious  work,  including 
Mc&uire,  and  took  her  daughter  with  her  who  also  helped  distribute 
literature  on  street  comers,  to  which  the  father  objected.  One 
evening  she  had  a  slight  automobile  accident  when  McGulre  was  with  her. 


,9ffl©rf  9di  qu  ilAiSid'  Ms     vfiei  @i  jffiAW  J' on  Ml)  ©fia  bti&  ^Inl^itiV  ;t8»W 
asaiY^d  *nafefit»1:e&  *X  ul  fen*  »on9-biv9  al  ei  •ssJ;is»I  ailT     ./airilsilV  JaeW 

^auii  »i|JBft  »d  bR»  abant'n.  Limium.  to  :^lbB»i9'iQbau  ao&meo  oa  avAd  t®^^ 

■i^id^  6ns  «  tsi-iisraif'rsc  'to  ©isJ  o*  aspj^  6Imow  ails  tisat  iioIibM* 

.  vl-^afaXii  let  5®?fi9'x  9x1  rfaJLriw  aoot   3  nl  ©ril  oi  Jnsw  ««£{*  BixiS 

jai;i  lot  «T8ui*  isS^Xaw  jftna  ;^lTiX  saw  «ri  eTterfw  Jflw&uatefe  ao  69ll«©  baa 

""•  ^  ■     "   I  o?  bQimvH  brm  Ao&d  ««oo  J&arf  fid*  mid  6Io;f  «de     *emori  smoo  c:r 

>^<.     w   w..  0;^  £>ea^ti3i  9if  ;fj^it  ;rij<  iQ&d  i9ti  9txi  »aMf*Iq  9d  bLuov  bna  add 

-at^tq^tcial  loS  mott  ijado^saiq  bOB  BieldqaiAq  b9iudli:ialb  ttid^nlfiXq  Jjaritt 

TO  ov3  «daXt?iR&a^£ro  ;l'a9w  alia  i^i  bttlttiaei  viB      «*X<ricf  add^  to  uoX^f 

B£[»  aaxl.i     .aeasaxxiTiW  sdi  to  Xsqass  dxi;f  s^XriMMVi  i^<?w  a  aa£ii^  •9^;;!' 

o:r  ipBd  tB^  axa^LA  bltso^  iud  avjieX  JbXuour  «ula  jCicwd4^&o£t  'xasf  &«£(aijC[it 

s  »ffli;t  9ino<2      •XooxloB  ffloit  f)e«iwJst  ©rte  xiaofti  ileiurX  lo^nsuBfi  ad*  9ti^ 

dsliK  aS^XdqBusq  tad  to  »mo8  'gal:i&^  Bloxold  «  no  j|fli&Xi  ituovC^^  f»Xwow  aiia 

ajla  e9mliQmo?.    *9LldorsoiiJ&  MtcT  «Tiifi|lbX*fow  Ada  a  sal*  ladJo  *a  SiaiS 

gnliJuXoiil   tJlicw  auciaXI©'!  i^ri  ai  a;fttAJaiaais  rrsxl  to  anoa  qw  ^©Jlalq 

9tudltittlb  ft»qX9Xi  oaXiS  oxiw  «x«fl[  diTXw  noSdgUAb  tAd  i.oo$  bsua   iBtiJjQoM. 

enO     ,b9to^l<io  i^d^jst  ©iW  rioidw  oi   ,Biaxnoo  i^Qtis  no  etu^fais^lX 

»t9d  dilvi  8«w  9'xij;;{}«M  asdw  ia9bloo&  9lldomctu»  ^d^iXa  a  bM  9da  sainera 


4. 

In  commenting  on  this  evidence  the  court  said:   "A  husband  wouldn't 
be  required  to  r  main  at  home  If  a  wife  Is  with  somebody  else  a  number 
of  times  a  week  or  a  number  ofvtlmes  a  month."  She  fur  her  testified 
that  her  husband  nerer  objected  that  there  was  any  wr  ngdolng  In  this 
respect  because  MeGulre  wa«  a  member  of  the  same  organization. 

During  the  cross-examination  of  plaintiff  she  was  called  under 
§60  by  counsel  for  defendant  and  testified  that  during  the  time  she  was 
separated  from  defendant  she  would  see  Mc&ulre  once  In  &   while  at 
Bible  study  and  meetings;  that  they  sometimes  went  to  services,  once  they 
went  together  to  the  Near  North  side  and  walked  down  in  Grant  Park, 
■Q,  You  also  went  up  to  see  Mr,  Mc&ulre  In  the  lock-4p? «  The  objection 
to  this  question  was  sustained. 

Defendant  testified  thst  his  wife  had  a  llttl?  basket  on  her  bicycle 
that  he  thought  was  used  for  her  to  carry  groceriea  but  found  out  after 
they  separated  it  was  used  to  carry  the  Bible  and  other  books  she  would 
distribute  around  on  the  street  and  that  he  found  that  his  wife  would 
probably  put  in  about  4  hours  a  day  at  this  work  and  had  been  doing  so 
for  approximately  a  y^ar;  that  in  the  spring  of  1941  he  objected  to  her 
spending  so  much  time  in  that  way;  that  he  had  no  objection  to  his 
wife  having  her  own  religious  views;  that  in  speaking  of  the  automobile 
accident,  above  mentioned,  he  testified:  «she  did  say  that  brother 
McQuire  was  riding  with  her  at  ten  o'clock  at  night  and  I  told  her  then 
that  I  objected  to  her  being  out  at  night  with  men  or  In  the  daytime 
or  any  other  time,  ***  she  didn't  say  she  wouldn't  discontinue,"  On 
other  occasions  McGulre  had  been  aopointed  as  her  partner  in  her  work. 
After  that  she  went  out  with  MoGulre  every  Sunday  and  defencent  asked  her 
not  to  do  so.  That  the  daughter  went  out  with  them  at  times.  That  he 
was  willing  to  take  her  back  if  she  would  not  put  in  aiore  than  an  hour's 
time  a  week  at  her  church  duties;  that  he  objected  to  the  child  being 
taken  into  plaintiff's  religious  organization, 

McGulre,  called  by  defendant,  testified  that  he  had  toiown  plaintiff 
a  couple  of  years;  that  they "worked  together  for  some  time  as  a  team" 
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'  %^ 

i'n&IuLt  "?,  .-^cfai/i  ;  ''•■:t   son^bivs  ^Idtt  no  -^ntia&mmoo  nl 

tatcfjBWfl  *5  cdaf508  riiJlw  wJt  ©l-  .    smod  ;?«  nl&sn  t  ocT  l)erriupo«r  *tf 

8Jtil?  nl  s«io6^rT  1     Xii^  ajBw  enedcf  <fB^;t  ft©;ro©tcfo  ivy 9a  btu^nusi  n^d  ttit 

.ileitis injBgto  QiBvis   9d*  ^o  tecfBOB!  A  mmm  BilueQA  »aw«o«f  *oe^9i 

i«Six«  b»lls9  8«r  aria  tlljfnlalq  ^o  floi**fljLByBxe-3BOio  ecii  •^nltuQ 

sjs«   $xiR   Dtaii  9tii  -gctttub  isssii  h9ltltB''t  btu&  iaBha»\9&  10)  loemroo  x^  ^i 

L^a  gXixlw  *  ffi   iiofto   ©nlwCofi  »«a  fcXuow  ada  tfJiaJQUoltsfi  mcnt  Ba^Ai^qaa 

-^  if  .lAnlvT  *  a«iaX*9ffloe  taii.?   tarii"    js^ni^ssa  6cui  xM;ra   ^IitlV^ 

.It  :     -  >ro6  b&ilmi  ba»  sfilS  rfJioM  ifisH  9tii  oi  •xsriJsso^  ;tJl9w 

fioid'oetfifo   9ilT      "  ^?qA-iooX  9rf;f  fli  ©rtiMioM    .rria  aea   o*  qw  *«aw  oaX«  wol   .p* 

«&efilj»;aira  zsw  aolta^up  ttldt  of 
©Xo^old  isA  ao  i'iifiMti  siJsfXX  £  besi  ©tiw  aid  *ailJ  b«n:lit8  9*  S^nsl;n»t'*v! 

•n.^jlc  J«o  bntfol  *»q'  aalioeoTji  vf"*^o  0*  '^•'^  '^'-''t  Jbaaw  saw  crilguoilit  ari  *An^ 

bLsjo^  eris  aiood  isil;'  Icfia  f^i  x^iao  o*  6«a«   ^w  tt  Jbatjwaqaa  x^di 

AXtfow  sliw  siri  i&di  brmoTi  ed  tsdi  boB  i'sa^Ja   arf*  ao  fimroiti  aJwcfliittiJb 

-vl  oj  i>9iJ-o5't,i-^^'   ^d  X*ex  to  'gijliQa   adtf  al  sfjaxir-    :  ;?  xX-;?-eJSlxc«qgA  10I 

fiXi  f?  ft«il  ©il  i&di  warn  te^.  ijnlJbnaqa 

eXldcinoJua  eriit  ^o  aoiJiAiqa  nl   J^tf    ;awsilr  81/0181X01  nwo  isiil  ^nlTAff  #lifr 

•xajfiorrcf  ^bxI^  xna  Al£>  «£ia"    :5elll;t3e}  ail  «£saol;tn«i  evocfa   ^tnsbto&M 

nedi  i9d  Mo*  I  baa  td^gln  i»  ioolo'  tB  ted  dtlv  gnlMi  a«w  ©nluOoM 

smlSx&b  9ff,t  nl  10  nam  dtlv  ^d'^lR  4&  iu9  ;|filacr  lerf  oJ  5e^o9t«fo  I  *«d^ 

no     "  ,9«nl;JHoo«l&  J'flbXjJcw  ©da  x-*b  t^tiblb  »d8  *♦♦   .ami*  larfJo  Xfl^  "xo 

.liow  lad  ni  lanJi^q  irad  aja  fcaJni  tf  bad  "^iliffloM  aiicla«ooo  laxlito 

iftil  Jb93fBJ8  ^oaonalef)  but*  x*^^^^  X'*«v»  ailii^ijolii  d*lw  ;f»o  3^flew  ©da  iadi  isJlA 

3ii  :t  ,  aied;f  dS^lw  *uo  ;ffl©w  ne^ri^UAJb  9d;f  ^isdT     ,oa   ol>  oJ  JTon 

a'luod  as  rurid    ^icis  ai.  i'uq  Jon  Mi/ov  aifs  \l  ioAcf  ted  ©:2fjB*  o3^  gnlXXiw  8«w 

3nl»cf  feXlrio  ©d*  o*  Ae^ostcfo  ed  *jad*    ;e©l*«&  dotudo  tf^d  tA  iesw  «  emit 

,  :oltAs.laJBg*io  auolsiXe'r  a'Di;fnlAXq  oial  aeiimt 
Viljn±.xo   m'l.mi    x>s£i    "«n   .;  ,.ia    jsollltfa©*    t*tt*&fl©t©b  X<^  .&aXX*o    t&iluOoM. 

"A«8*  A  aa  ©ffllJ"  ©flioa  -r   "*  -  -'*  — c:*   "^ -^jIiow"  x«^*  ^^i   jaisex  "5^o  ©Xcfi". -^ 


5. 

In  one  part  of  thr-  city  or  another  -  gometlmes  together  and  sometimes 
separate;  that  she  had  he  home  and  he  had  his  aid  subsequent  to  tae 
separation  he  had  been  to  plaintiff's  home  a  niuaber  of  times  "I  would 
plok  her  up  at  her  home.  ***  It  has  been  quite  of ^en.   Some  woeks  it 
might  be  two  or  three  times  a  week,  and  sometimes  I  would  not  see  her 
at  all, "  That  about  a  week  before  the  t3 lal  he  met  plaintiff  "at  my 
lawyer's  office."  Then  they  went  to  the  Fed  ral  Building,  walked  aroiand 
the  loop  and  around  the  park  to  get  a  little  air  "because  we  both  had 
to  go  back  and  see  our  respective  lawy-rs  In  the  afternoon,  "  That 
they  went  to  the  Eastgatc  Hotel  and  got  a  coke.  That  afterward  "She 
went  to  my  lawyer's  office  with  me  in  the  afternoon,"  That  on  the 
afternoon  of  Jtine  12,  plaintiff  came  to  the  Federal  Building  "where  I 
was,  t**  She  was  on  the  other  aide  of  the  partitloa^  We  Just  talked 
through  the  grate . "  That  they  walked  through  Grant  Park  in  the 
afternoon,  apparently  June  12;  that  they  were  downtown  on  business, 
"She  had  to  see  her  lawy  r  and  I  had  to  see  my  lawyer, " 

Defendant  further  tf=  stifled  that  he  made  no  complaint  that  there 
was  any  wrongdoing  between  McGuire  and  plaintiff. 

To  entitle  plaintiff  to  a  decree  for  separate  maintenance  the 
record  musli  show  that  she  was  living  separate  and  ^part  from  her 
husband  without  her  fault.  The  court  found  she  was  not,  and  upon  a 
consideration  of  all  the  evidence  In  the  record  we  are  unable  to  say 
that  his  finding  was  not  warranted.   In  these  circumstances  the 
decree  against  her  cannot  be  disturbed. 

Counsel  for  plaintiff  further  say  that  the  court  had  no 
Jurisdiction  to  award  the  custody  of  t  e   child  to  defendant  after  the 
praynr  of  the  cocplalnt  had  been  denied.  V/e  think  this  contention 
must  be  sustained,   Thomas  v,  Thomas,  250  111.  354;  Smith  v.  smith, 
214  111,  App,  302;  Burke  v,  Burke,  307  111,  App.  541  (acst. ) 

In  the  Burke  ease, in  referring  to  the  Thomas  esse  we  said  it 
was  held  in  that  case  that  equity  had  no  Jurisdiction  to  decree  the 
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custody  and  control  of  the  children  of  the  parties  except  as  an  Incident 
to  the  divorce  suit.   This  contention  seems  to  he  conceded  by  counsel 
for  defendant.  But  the  question  has  become  moot  because  at  the  time 
of  the  entry  of  the  decree  the  child  was  In  the  custody  of  the  mother 
and  that  oouns  1  for  plaintiff,  In  their  brief,  Bay  that  since  the 
entry  of  the  decree  the  custody  of  the  child  has  been  with  the  fath  r. 
And  they  say  that  In  any  event  the  finding  In  the  decree  should  be 
•trloken  as  surplusage  and  Bush  v.  Bush,  316  111,  App,  295,   Is  cited. 
We  think  the  latter  contention  must  be  sustained  and  that  part  of  the 
decree  awarding  the  custody  of  the  child  Is  stricken  and  the  decree 
modified  accordingly. 

The  decree  of  the  Superior  court  of  C  -ok  county  Is  modified  and 
affirmed  as  modified, 

DECREE  MODIFIED  AMD  AFFlRi^lED, 

Matchett,  P,  J.,  and  McSursly,  J.,  concur. 
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ROLLAND  Dy^SPRAGUE, 
/       APPELLEE, 

^ANT  THOMAS  and 
ELIZABETH  THOIiiAS, 


APPELLANTS.  ) 


) 

:   APPEAL  PROM  THE  CIRCUIT  ^ 

)      COURT    OF  Vi/INlffiBAGO   COUNTY. 

) 

) 

) 


-liUPPMAN,    P.    J. 

This  Is  a  habeas  corpus  proceeding  "by  appellee 
to  obtain  custody  of  his  eight  year  old  daughter. 
Appellee  married  appellants'  daughter.   She  died  at 
the  birth  of  the  child,  in  Jtine,  1934.  Following 
her  death,  appellee  and  the  child  lived  v/ith  appell- 
ants.  Later  appellee  ?;ent  to  Independence,  Missouri. 
There,  he  remarried  in  1936.   The  child  was  visiting 
the  father  in  Independence,  in  the  suinmer  of  1941, 
when  it  is  alleged  that  on  September  22nd,  appellants, 
without  the  knowledge  or  consent  of  appellee,  took 
possession  of  the  child  and  returned  with  her  to  the 
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city  Ox  Rockford.   Subsequently,  appellee  came  to 
Roekford,  where  he  instituted  this  action  for  posses- 
sion and  custody  of  hJ.a  child. 

Appellee's  financial  condition  appears  to  have 
always  been  very  uncertain.  However,  he  is  nov/  em- 
ployed in  a  flour  ralll  at  sizty-five  cents  an  hour. 
He  states  that  he  is  an  ordained  minister  in  the  Church 
of  Christ,  and  engaged  in  preaching,  but  from  tMs 
activity,  it  appears  he  receives  no  remuneration  of  a 
pecuniary  character. 

His  present  wife  states  that  he  provides  a  good 
home;  has  no  bad  habits;  is  industrious  in  the  Church, 
and  is  regularly  employed.   She  says  that  she  has  the 
time  and  is  willing  to  as3\ime  the  obligations  of  rais- 
ing and  caring  for  the  child;  that  she  has  no  employment 
outside  the  home;  and  that  she  will  rear  the  child  as 
her  own. 

The  court  awarded  the  child  to  appellee  father. 
In  doing  so,  he  states  he  finds  both  appellants  and 
appellee  to  be  fit  and  proper  persons,  and  tMt  he 
has  been  governed  entirely  by  what  he  considers  to  be 
the  best  interests  of  the  child. 

Nothing  appears  against  appellee's  cliaracter  or 
moral  fitness.  The  only  thing  to  his  discredit  seems 
to  be  an  inaptitude  for  gainful  occupation  in  normal 
times.  However,  his  econoinic  troubles  appear  to  have 
existed  prior  to  the  present  policy  of  caring  for  those 
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not  disposed  to  cope  with  the  viscissitudes  of  life. 

Appellants  are  old  and  lonelj^.   The  child  has 
been  living  with  them  for  several  ysai*s.  They,  no 
doubt,  see  in  this  young  girl  their  own  daughter  who 
gave  her  life  in  exchange  for  her  baby.   This  is  a 
case  where  the  answer  to  the  last  appeal  of  what  is 
right,  lies  Tvlthin  a  nan's  OT-vn  breast. 

The  trial  court  was  actuated  by  the  best  interests 
of  the  child.  We  find  no  cause  to  disturb  the  judgment. 

Judgment  affirmed. 
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A.    Y.    McDOITAE'i)  MAMJPACTURIIIG   CO.,  )  ""v,... 

a  Corpora tj^n,  ) 

.^  Plaintiff -Appellee,  )      ^p^^^^^  ^^^. 

CIRCUIT    COTOT, 

/  )  STEPHEJJSON   COUNTY. 

303/™iDERS01I  CORPORATION,  ) 

y/  Defendant-Appellant.  ) 


WOLFS,  ~      J. 

On  September   4,    1941,    the  Yv'ar  Department   of   the 
United  States   C-overnment    solicited  bids    on  50  deep  well 
pumping   sets   and  requested   the  A,    Y.    LicDonald  Manufactiu'ing 
Company  to    submit   bids   for    the  manufacture   of    said  pumping   sets. 
On  September  9,    1941,    one  of  the  officers  of    the  McDonald 
Manufacturing  Company  called  upon  Ivlr.    Lee  Madden,    Vice-President 
of  the   Stover  Manufacturing   and  Engine   Company,    the   predecessor 
of   the   defendant   corporation,    and  had  a   discussion  with  him 
relative   to   the   Stover  Company  bidding   on  the   engines   for 
pumping   outfits.      By  correspondence  and  telephone  conversations. 
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2. 
negotiations  were  carried   on  between   the    companies,    and   it   is 
claimed  by  McDonald  l,!anufac taring   Company   that   a  contract  vf&s 
entered  into   between  the   two   corporations  v.'hereby  the   defendant 
company  agreed  to  fiirnish   engines,    as   requested  by   the   plaintiff 
company.      The   Henderson  corporation  failed   to    furnish  the    engines, 
and   the  A.    Y.    L'cDonald  I.Ianuf acturing    Company   started  suit   in   the 
Circuit    Court   of    Stephenson  County,    against    the   303  Henderson 
Corporation,    for   damages   they  alleged   they  had    sustained  by  a 
breach   of   the   contract  by  the   defendant   company.      A   complaint 
was   filed  by   the  plaintiff   ani   th.e  defendant   filed   its   ans-wer, 
and   denied   that   there  v;as   any  contract    entered   into  between 
the    two  parties,    as   alleged  in  plaintiff's   complaint.      The    case 
was    tried  before   the   Court  vd  thout    a   jury.      The   Court   found   the 
issues   in   favor  of   the   plaintiff  and   assessed  the   damages   at 
v2,12Q.50.      The    Court    entered   judgment  for   th.is    amoujit,    and 
from  this    judgment   an    appeal   is  prosecuted  to   this   Court. 

It    is    insisted  by  the   appellant   that   there    is    a 
variance  betv/een   the    complaint   and   tiie    proof  upon  v;hich  the 
plaintiff   seeks   to   recover.      A  variance  is   understood  to  be  a 
substantial  departure   from  the    issue   and  the  evidence  adduced, 
and  must  be   in    some  matter  which,    in  point    of    law,    is    essential 
to  the   charge   or    claim,    so    that   the   defendant  may  not  be    subject 
to   another  action  for    the   same   cause   set   out   with  more   certainty 
and  precision   In  another   suit.      The    facts    adduced   in  evidence 
and    the  pleadings   in  this   case    tested  by  this   rule   do  not 
support   the  claim   of  a   variance   in  this    suit. 
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There   is   a  v/ell   established  rule  of    lav;/   that  a 
variance  carxnot  he  raised  for   ttie  first    time  in  the   Appellate 
Court,    hut   must   be    called    to    the    attention  of   the    trial   court. 
If  a  party  has   failed   to   object  to    the   evidence  vAien  offered, 
on  the   ground  of  variance,    and  point   out   such  variance   to    the 
trial   caart,    the    objection   is   waived.      Swift   &  Coiapany  vs. 
Rutkowakl,    Vol,    182  page   18;   Kirn  vs.    Tlie   Cnicago    Journal   Co., 
195   111.    App.    page   197.       It   is    claimed  by  the   appellant   that 
the   abstract  and  record  show    that  the  defendant   did  raise   the 
question  of  variance  by  objection   in  the   trial   court,    and   refers 
the   Court   to  page  25  of  their  abstract.      On  examination  of    the 
abstract   the    objection  to    the    question  which  was   propounded   to 
the  witness,    in  our  opinion,    does  not  raise   the   question  of   a 
variance,    but  vras   an  objection  to    the  conversation  had  with 
Ivlr.    Madden  prior   to    the   time,    it   is   claimed  by  the   appellee, 
the  v/rltten  contract  was   entered  into.      It  was   stated  by  the 
attorney  for    the   appellee   at   that    time,    "those   are  matters   by 
way  of    inducements   and  has   no  bearing  upon   the   contract  itself." 
In  the    case   of    Bonner   and  Marshall   Company   vs.    Hansell,    189    111. 
App.    474   on  page   435,    we   find  this    language:      "If  appellant's 
counsel   intended  by  tliis    language   to   call   the    attention  of    the 
Court   and  opposing    counsel   tc    the   alleged  variance  betv/een  the 
statement   of   claim  and  the   evidence,    they  were  unfortunate   in 
the   choice  of  words  by  vfaich   they  expressed  that   intention.      A 
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readirx?T  of  the  record  convinces  us   that   the   trial    covirt  did  not 
so  understand   the  motion,    and   did  not,    in    Tact,    rule  on   any 
question  of  varlarice.      An  objection  of    that   character   must   be 
presented   to   the    trial   court   in  nore   un^aistakable    ter-ns    than   the 
notion  made  in  this  case,    so    that,    if   necessary,    the  proper 
amendrdent   to    the  pleadings  may  be  r.oade.  "     To   ttie   same  effect  is 
Pihl  vs.    the    Springfield  Consolidated  Railway   Company,    219 
111.    App.    588. 

It   is    seriously   insisted  by  the   appellant    that   there 
was   no   contract    entered  into  between   the    parties   to    this   liti- 
gation;   that    there  was   only  an  offer,    but  no    acceptance  of   the 
offer;    that    the  ininds   of   the  parties  never  met  in  regard  to   the 
terms   of  the   contract,    and  therefore   it  was  unenforcible.      The 
learned  trial    court  filed  a  written  opinion   in  the  case  v/hich 
is   included  in   the   abstract.      V/e   see  no  useful  purpose   in 
quoting   the    evidence,    but    suffice    it   to    say   that   we  have   read 
the    evidence  as  abstracted,    and  carefully  read  the   opinion  of 
the    trial   court,    and  we   think    the    evidence   clearly  sustains 
the    findings   of   the    Court,    that    there  v/as   a   valid  and    existing 
contract   between  tlie   parties   to    this   litigation. 

It   is   insisted  that  the    trial  court   erred  in 
allowing  proof   of  damages,    as    the    same  were  not  based  upon 
proper  proof,      7/e   can  see   no  merit   in  this   contention.      The 
objection  by  the   defendant    to   the   testimonj^   on  the    subject 
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of    the  dealings   by  the   Stover  Manufacturing   and  Engine   Comx^any, 
Borg-liVarner   Company  and   the  United  States   Navy   etc.,    is    not 
well  founded.      We  cannot    see   any  reason  why   the   Court  v;ould 
be    influenced  one  way  or   the  other   by   this   testimony,    and  it 
has   long  been  the   law  that  where   a  case  is    tried  before   the  Court, 
it  will   be   presumed   that    the   Court   only  considered   the    competent 
evidence   in  the   case. 

V/e  find  no  reversible  error  in  this  case,    and  the 
judgment   of   tlie   trial   court  is    affirmed. 

Judgment   affirmed. 
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RIESS,  p,  J.: 

The  J.  R.  Wat^lns  Coapaa^,  a  foreign  cojrporatioa,  filed 
suit  la  the  County  Court  of  Piatt  County  against  the  defmidant- 
appellant,  Roland  Salyers,  seeding  recovery  of  an  araouat  alleged 
to  be  due  from  the  defendant  as  surety  under  the  teras  and  pro- 
▼leioas  of  a  written  contract  providing  for  the  sale  and  delivery 
of  merchandise  by  plaintiff  to  one  Jaaee  B.  Price.   The  contract 
vae  executed  and  signed  by  all  three  of  said  parties  on  February  15, 
1939.  After  defeadant's  answer  and  his  flrat  Mvi   eeci^d  aiaended 
answers  were  severally  stricken  by  the  Court  upon,  plaintiff 'a  laotlon, 
leave  to  file  a  third  amended  ansver  was  granted  and  later  withdrawn 
on  defendfint's  own  motion.  A  default,  followed  by  Judgoent  la  tha 
sum  of  1780.70  and  costs  of  ault,  was  entered  on  the  Verified  plead- 
ings and  exhibits  In  favor  of  the  plaintiff  coapaay  and  as^lnst  the 
defendant  Salyers,  fros  waloh  rulings  and  Judgment  the  latter  has 
perfect.ed  aa  ^peal  to  this  Court. 

The  verified  eoi^lalnt  alleged  In  subetance  that  on 

February  15,  1939,  the  plaintiff  aad  the  aoove  naoied  defendant  oade 

and  entered  Into  an  agreeaent  In  writing  delivered  at  Wlaona, 

Minnesota,  the  terras  and  conditions  of  which  were  duly  performed 

by  the  plaintiff,  whereuader  the  plaintiff  sold  and  delivered  to 

veadee  Jaaes  Price,  party  thereto,  on  board  cars  at  Winona,  Minnesota, 

Its  products  goods  and  merchandise  In  the  sua  of  $1189.70  between 
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Miuroli  8,  1939  and  August  IS,  1939,  copy  of  which  written  eontfaot 

and  «m  itemixed  etatement  of  all  euoh  salee  and  oredlts  thereon  were 

attached  as  exhibits  to  and  a  part  of  the  Terified  oooplaint.  It 

wae  alleged  that  credits  of  |S24.1;3  were  made  thereon  and  that  ^^665.68 

with  interest  after  August  4,  1939  at  six  pur   cent  retmins  due  and 

unpaid  after  due  deatand  therefor,  and  that  the  saae  so  reoained  due 

from  the  defendant  to  plaintiff  as  sujrety  and  ^larantor  under  the 

terms  of  said  written  contract. 

Hixecution  and  signing  of  the  contract  waa  not  denied  by 

the  defendant.  The  contract  recited  in  substance  that  plaintiff  coa> 

pany  agreed  to  sell  and  deliver  to  the  purchaser.  Price,  at  its 

current  wholesale  prices,  free  on  board  cars  at  Winona,  Uinneeota, 

or  at  its  option,  at  any  of  its  other  regular  places  of  shipaent, 

such  goods  and  other  articles  manuffictured  or  sold  by  it,  aa  the  said 

purchaser  may  reasonably  require  frois  the  date  of  February  15,  1939 

until  toe  let  day  of  l>eeember,  1940,  "in  the  locality  in  which  he  is 

noir  engaged,  or  intends  to  engage  in  business,  a  description  of  which 

locality  he  agrees  to  furnish  and  deliver  to  the  coopany  in  writing 

prior  to  its  acceptance  of  this  agreeaent;  but  the  furnishing  of  such 

description  oay  be  waived  by  the  ooiapany  at  its  election,  without 

notice  to  the  purchaser  or  the  sxtretiee  hereon.* 

It  was  further  provided  therein  that  said  purchaser 

or 
•Sreed  to  furnish  weekly  records  of  cash  Jtlme   sales  and  collections, 

"waieh  records,  however,  or  any  of  thea,  laay  be  waived  by  the  coinpany 
without  notice  to  the  anreties  hereon,*  and  he  also  a^ees  to  furnish 
a  co^lete  financial  statement  waen  requested  to  do  so,  and  prepaid 
transportation  charges  were  to  be  so  paid  by  weekly  reaittaivsee  of  at 
least  sixty  per  cent  of  the  amount  of  sales  and  «>lleotlons  in  accord- 
ance with  the  weekly  record  blanJcs,  and  at  the  expiration  of  the  tens 
of  the  agreement,  purchaser  to  pay  the  whole  amount  reis&ining  unpaid 
or  to  pay  for  such  goc^s  in  cash  less  the  usual  oash  discount  ;xllowed 
thereon,  which  payaenta,  or  any  of  them,  otay  be  waived  or  extended  by 
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th«  ooapany  without  notloe  to  the  sureties  or  pr«Jttdio«  to  rights 
of  the  oofflpjiny. 

Provision  was  also  aade  for  Halting  or  suspending  shlp- 
asats  until  payments  were  so  made  and  for  repurohase  of  goods  In 
good  ooruUtlon  to  bs  shipped  baok  to  the  ooe^any  and  eredlted  at  prs* 
Tailing  wholesale  prices. 

It  was  further  provided  that  the  purchaser  shall  have  no 
power  or  authority  to  maice  any  stateiaent  or  representation,  or  to 
Inour  any  debt,  obll^tlon,  or  liability  of  any  kind  whatsoerer,  in 
the  name  of,  or  for,  or  on  aocount  of  the  e^n^any,  and  that  the  ooa- 
pany  shall  hatre  no  interest  in  the  as^uats  c^e  for  goods  sold  1^ 
the  purchaser  or  to  ohange  or  modify  the  terms  of  the  agreeiaent, 
whioh  was  lautually  agreed  to  be  the  entire  and  only  agreement  between 
the  parties  ajid  that  it  oould  not  be  iraried,  changed  or  modified 
in  any  respect  except  in  writing  executed  iay  the  purchaser,  and  pro- 
vided that  the  agreement  might  be  terminatevi  at  any  tiae  if  desired, 
by  either  party  giving  the  other  party  notice  in  writing  by  mail. 

The  clause  guaranteeing  payment  by  defendant  of  aaoiints 
so  sold  and  delivered  by  plaintiff  to  Price  as  purchasing  vendee 
provides  as  follows:  *in  consideration  of  the  execution  of  the  fore* 
going  Agrseaaent  by  The  J.  H.  WatXins  Conpany,  which  we  have  read, 
or  heard  read,  and  hereby  agree  and  assent  to,  and  its  promise  to 
seli,  and  the  sale  and  delivery  by  it,  to  the  purchaser,  as  r&t^ee, 
(Sf  goods  and  other  articles,  as  therein  provided,  we  the  undersigned 
sureties,  do  hereby  waive  notice  of  the  acceptance  of  this  Agreement, 
notice  of  default  or  of  nonpayment,  and  waive  action  required,  upon 
notice  by  any  statute,  against  the  purchaser;  and  we  Jointly  sever- 
ally &nd   unconditionally  promise,  agree  and  guarantee  to  pay  for 
said  goods  and  other  articles,  and  the  prepaid  transportation  ciiarges 
thereon,  at  tae  tixete  and  place,  and  in  the  Hiamier  in  said  Agreeaent 
provided." 
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Th«  oontraot  so  executed  and  delivered  was  si^^ed  bj 
the  ooiapaaarf  Roland  S&lyers,  defendant  nnd  ^  WlXliaa  A.  Frloe,  as 
parties  thereto  oa  FelKruary  15,  1939. 

The  iteaized  stateaieat  exhibited  shows  3&  t,   o.  b.  salea 
aad  shipiaenta  of  awrohamiiee  from  Wiaona.  Minnesota,  by  the  plain- 
tiff to  Prioe  at  various  dates  within  said  time,  in  the  ag^ipreisate 
aaotmt  of  11169.70,  and  17  ereditjs,  including  2   returned  eiiipiaenta 
of  fflerohaadise,  all  aggregating  $624.12,  and  a  balffnoe  due  at^  unpaid 
on  Deoeaber  2,   1941  of  ;I66S.58. 

The  aasver  undertook  to  set  up  auiaeroua  ocntentions  ot 
an  arguaeatative  nature  without  either  adiaitting  or  deaori^iS  auiny  of 
the  material  allegations  of  the  ooaiplaint.  Ths   seoond  araei»ied  mtsver 
as  stricken  set  forth  in  substanoe  that  defendant  neither  admits  nor 
denies  allegations  of  pBsra&^aph  1  of  ooraplaint  and  reqiaires  striet 
proof  of  the  saiae;  admits  that  plaintiff  and  defendant  made  and  enter- 
ed into  an  agreement  in  vritins  ^t  neither  admits  nor  denies  delivery 
and  prays  proof  thereof;  alleges  that  defendant  had  no  knowled^  as 
to  when  or  where,  if  ever,  eontraot  was  delivered $  avers  attempts 
to  get  in  touch  with  Prioe  by  correspondence  or  otherwise  savi.   in- 
ability to  do  so;  adaits  eontraot  9as  dated  December  15,  19^,  and 
that  a  copy  thereof  att^iohed  to  ooaplaint  fully  sets  forth  the  s^ae 
in  detail  b^t  avers  the  same  was  intend4»d  and  as  a  oatter  of  lair  was 
and  is  nothing  siore  or  less  t^^an  a  saletf  <f^enoy  cantx*aet,  if  legal 
and  valid  in  other  respects,  whereui»i«r  Price  was  to  z*eoeive  certain 
goods  waioh  in  Illinois  could  not  be  legally  sold  or  disposed  of 
without  c^^lying  with  an  act  to  license  and  regulate  transient  mer- 
chants; that  while  Price  operated  or  made  any  such  alleged  sales,  the 
seuae  were  made  in  Douglas  County,  Illiiu>i8,  and  operated  only  out  of 
the  City  of  Tuscola  in  said  0(»mty  ^s  a  transient  aez*chant  in  viola- 
tion of  Section  159  of  Chapter  X^ljt  of  the  Revised  Statutes  of  the 
State  of  Illinois. 

A  seoond  ground  or  division  of  the  answer  set  forth  that 
under  said  contract  it  was  contemplated  that  JPrloe  wc»ild  peddle  said 
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goods  a«  «  traosient  laerohant  In  the  Stnte  of  Illinois  and  vas  pro- 
Hlbited  by  law  from  so  doing  without  a  lieense  and  oontendsd  that  no 
further  answer  i»9«d  be  oade;  that  the  alleged  eontraet  was  that  said 
Prioe*  as  a  prlnolpal,  for  whioh  this  defwadant  was  guarantor,  if 
otherwise  legally  liable  thereunder,  becmae  void  under  tlie  terms  of 
said  aot  requiring  license  aa  a  transient  siezHShant. 

K   third  groxand  or  division  of  the  answer  also  set  forth  in 
an  argUEoentative  mann«r  the  contention  that  the  oontraot  was  null  and 
void  as  to  the  defendant  aa  euretj  and  was  fraudulently  laade  and  in- 
tended to  eva^  the  laws  of  the  State  of  Illinois  on  grounds  I  a»i  XI 
requiring  a  liottase  by  said  Priee  as  a   transient  eserelsant;  that  plain- 
tiff kiMw,  or  by  mutual  understanding,  it  was  \4nder stood  ^nd  that 
it  does  so  affixnaatlvely  appear  froia  the  face  of  the  eontraet  that 
Price  was  to  act  as  a  transient  mex*ohant  in  Illinois  but  limited  with- 
in the  neighborhood  ©r  wicinity  la  which  Price  was  then  living,  namely, 
about  four  ailes  west  of  the  City  of  Montlc^llo,  Illinois,  and  that 
plaintiff  aj^^  Price  arrai^ed  that  the  latter  move  away  from  said  eo«H 
jaunity,  about  fifty  miles  to  Tuscola  in  a  strange  conusunity  wherein 
Price  was  not  acqU'^int^  with  the  fii^uioial  oirouastanoes  of  prospec- 
tive buyers  and  aade  sosttsales  to  irresponsible  persons  which  re^m.lned 
unpaid;  aveiTPed  further  that  the  contentions  so  set  fort^i  with  mauoh 
ai^oaent  "only  shows  that  this  defense  is  based  upon  the  fact  that 
the  ctmtr^^.ct  is  fraudulent  upon  its  face  and  for  that  reason  alone  could 
not  be  enforced  agaiast  this  defendant  under  the  facts  as  this  defend- 
ant has  alleged  them  to  be.* 

A  fourth  alleged  grounds  of  defwise  set  forth  a  denial  that 
the  plaintiff  has  performed  conditions  required  by  the  agreement  and 
that  unless  the  same  are  set  out,  defendant  waa  unable  to  admit  or 
deflor  that  the  various  sales  and  deliveries  were  aade  to  Price  in  the 
aaount  of  $1189.70  as  alleged  and  set  forth  in  itesii^ed  statement 
aarked  Exhibit  2,  because  he  has  been  unable  to  ooimaunicate  with  Price 
and  prays  strict  proof  of  the  saate,  as  ix"  the  saiae  had  been  specifically 
denied.   Paragraphs  9  and  10,  bei£^  part  of  said  grounds  or  division 

of  the  aiuiwflar,  is  a  lon^  and  argumentative  statement  of  the  at^ve  and 
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of  other  natters  whleh  we  deem  vliolXy  iBoaterlal  to  the  Issues  here- 
in. Fetragraph  IZ  oouoludea  "and  defendant,  for  reasone  hereinabove 
aeelgned,  denies  timt  the  plaintiff  i.&   entitled  to  have  a  jud^eat 
for  4635.58  with  interest  thereon  trcm  Au^iat  4,  1939,  at  the   rate 
01'  Blx  per  eent  per  anmia,  together  with  It^  oosts  imd  dleljurseraents 
herein,  or  any  pnrt  thereof  as  against  hla*"  The  sMsymr  was  verified 
by  defendant. 

The  orl^j^lnal  answer  set  U|j  substantially  the  sara©  s>^iMmSLa 
vhl^,  when  etrlcken,  were  realleged  with  greater  partleularlty  and 
length  in  the  first  aiaended  answer  and  again  restated  at  greater  length 
and  with  isuoh  argument,  In  t^e  second  asieiidad  answer. 

The  defendeuit*e  contention  that  the  eoatraot  signed  1^ 
the  parties  created  the  relationship  of  prlnolpal  saxi   agcaat  Is  without 
merit,  fhe  language  of  the  eontraet  la  plain  and  unas^lguous.  It 
slJD^ly  provides  for  the  a«le  of  goods  to  be  purehased  toy  and  delivered 
to  the  veislee  oa  certain  specified  terms  sad  for  paya^sst  of  the  pur- 
chase prloe  on  teras  expresely  set  forth  In  the  contract.  The  relation- 
ship of  prlnolp^  and  agent  Is  not  ereated  iay  an  a^prewnent  wherelay 
one  undertakes  to  sell  goods  to  another,  the  if&ttisr  to  p«^  for  thft 
goods  so  ordered  at  fixed  or  defined  prleee  and  on  terjss  expressly 
stipulated  la  a  written  oontrtiet.  The  euheequent  sale  of  the  property 
by  the  purehaser  mt  hla  own  rlelc  oreated  no  ageney  relationship  between 
the  original  vendor  and  vendee.  Whether  or  not  the  sterohant  who  thus 
purohased  and  prooured  the  goods  for  eubae«iuent  reeale  was  or  waa  not 
required  to  procure  a  lloense  as  a  transient  serehant  la  Illinois  was 
ioMaterial  itoder  the  tersis  of  the  eontraot  In  question  whleh  lawfully 
provided  for  the  sale  and  delivery  of  the  goods  to  the  purohaaing  vendee 
in  Winona,  Minnesota.  !?he  goods  and  merehandlse  oonstltuting  the  sales 
and  dellveriee  in  question  were  so  au^e,  paymcait  of  the  i»iroiia@e  priee 
was  in  default  under  the  ter^s  of  the  oontraot  and  the  liability  of 
the  surety  who  guarantee  payaeat  thereof  thereupon  aooz*ued  under  the 
speeifie  provisions  mid  terms  of  tae  eontraot  as  hereinabove  get  forth. 
The  oottversatione,  if  any,  that  the  parties  aay  have  had  prior  to  the 
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exeoutioa  of  the  written  oontraot  beoant«  merged  therein  noA  ooiild 
not  iBe  siiom  to  alter  or  rarj  its  plAin  and  unambiguous  tenas.  No 
f&cta  to  support  tJw  oonolusions  of  fraud  ae  between  the  parties 

I  are  set  forth  in  the  answer  and  we  deea  the  oontentione  of  the 

I  defend43i}t  i«ho  eee^Eis  to  avoid  th@  provisions  of  the  contract  creating 
a  liability  against  hia  to  be  -^thout  aerit  and  that  no  affiriB&tive 
legal  defense  was  set  forth  in  the  answer. 

I  the  repeated  attsa^^ts  by  rule  of  the  Court  to  pirooure 

an  answer  tl^t  either  directly  .admitted  or  dsnled-  oar   set  u^  under 
oath  A   lack  of  Knowledge  and  the  reason  therefor  In  not  admitting  or 
denying  ths   laaterlal  allesations  of  the  coo^laint  were  not  ooi^lied 
with  by  the  defendant.  The  answers  were  in  saoh  instance  properly 
strielcen  by  the  Court  as  not  beio^  responsive  to  the  affixnoatlve 
allegations  of  the  ooiiq>laint  a^  as  not  oonstltuting  an  affix*aative 
legal  defense  under  na^  of   the  alleged  faot3»  oirouastanoae  or  oon- 
elueions  set  forth  therein. 

After  the  seoond  aiaeiKled  answer  had  been  strio'&en  aiul 
leave  to  file  a  third  amended  miswer  had  been  granted,  the  defendant 
aoved  the  Court  that  the  order  granting  leave  to  file  a  third  azaended 
answer  be  withdram  and  insisted  upon  a  right  to  ^peal  froa  the 
order  of  the  Court  strilcing  tha  second  aiaended  answer.  I>efendant 
thereupon  was  in  default  as  having  no  answer  or  pleadings  on  file 
and  in  refusing  to  file  any  further  pleading  therein;  insisting  that 
he  would  appeal  froa  such  order  s tripling  the  second  aaer^isd  answer. 
The  ruling  of  the  Court  in  striking  the  second  abated  ai^awer  was 
not  a  final  and  appealable  order,  (Daab  v.  Rltter,  894  111,  App.303, 

,  X3  S.  S.(2d)  S36J  Sglin  v.  dlatx.  387  Ill.App.  44 j  4  H.  E.(3d)269), 

\    and  no  appeal  could  be  tacen  therefrom. 

The  default  for  failure  to  plead  was  then  prqperly  en- 
tered against  the  defendant,  and  under  the  reeoxM  herein,  it  affira- 
ativeiy  appears  that  the  Court  properly  entex-ed  Judgaent  for  the 
axBount  set  forth  and  shown  to  be  due  under  the  verified  oooqijlaint, 
exhibits  and  ooaputatlons  therefroM,  ineludinei  the  unpaid  balance  on 
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tlie  aoooimt  and  interef!>t  aooinied  In  the  aggregate  auta  of  #788.70, 
tos«t]a«r  with  ao«te  of  suit.     No  ootion  to  e«ti  aside  the  finding 
n.a  to  dauaagea  or  Jijulgaeat  enterad  therefor  uppeare  in  toe  reeoi^, 

Za  its  ruliags  «ad  judgment,   toe  Court  oontmitted  no 
reveraitole  error  .«ad  we  de«a  the  asal^oneats  of  error  by  the  defend* 
ant  herein  to  be  without  merit.     The  Jud^nent  of  the  County  Co^irt 
of  Piatt  County  »ill,  therefore,  oe  affinaed. 
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^rCLLIAl,!  B.    CARHX.. 


Plaintiff-A^gellee, 


RALPH  BLACKSTOCK,    ^^ 

Defend?i«ix -Appellant . 


RALPH  BUiCKSTOCK,   IIARY  BLACK- 
STOCX.    and  ANNA  BL.1GK3T0CK, 

^fiTunter-Claimants-Appellan  ts , 


WILLIAM  B.   CARH, 
C  ounter~Def endant -Appellee . 


APPE/X  jSt)M  THE   CIRCIIIT  COURT 
.^"'  OF   CHAMPAIGN  COUNTY. 


HAYES,    J.: 

Tills  action  arises   out  of  a    collision  between  two 
cars  which  occurred  on  the  morning  of  Nove;uber  3,   1940  on 
State  Route  45  about  one-quarter  of   a  aile  south  of  Tolona, 
Illinois.     Plaintiff,   William.  Carr,  had  driyen  ills  car 
airovind  a    curve   just  outside  of   tiiat  city  and  had  turned 
straight   south  when  his  car   collided  with  another  car 
going   in  the   opposite  direction  driven  by  Ralph  Blackstock, 
Blackstock  was  accompanied   by  his  wife,   Anna  Blackstock,   his 
daughter-in-law,   Mary  Blackstock,  and  his  grandson,    John 
Blackstock.      Carr  filed  his    complaint    in  the  Circuit  Court 
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2. 

of  Champaign  County  against  Ralph  Blaekstock  who   thereafter 
filed  iiis  answer  denying   the  allegations   of   the   coaiplaint 
and   also  filed  a    counter-claim  against  Carr.      By  leave  of 
Court,   Mary  Blaekstock,   Anna  Black&tock  and   John  Blaekstock 
intervened  and  filed  their  counter-claims  against  Carr  who 
answered  each  of   them.      John  Blaekstock  later  vvithdrew  his 
co\inter-claim.      The   cause  v;as  tried  befoi*e  a    jury  who  re- 
turned a  verdict   in  favor  of  Carr  against  Ralph  Blaekstock 
for  1595.00.     The    jury  also  returned  a  special  verdict   in 
favor  of   Carr  against  each  counter-claimant  and  in  answer 
to  the  special   interrogatory:      '^V/as  the  plaintiff  William 
B.   Carr  in  the   exercise  of  ordinary  care  and  caution  for 
his  own  safety,    the   safety  of  others  and  the  safety  of  his 
property  at  axid  prior  to  the   time  of   the  collision  in 
question"   replied:    "Yes'*.      The   defendant   and   counter-clain- 
ants   joined   in  a  raotion   in  arrest  of   judgEeent,   for    judgment 
non  obstante  veredicto  and  in  the  alternative  for  a   new 
trial.      This  laotion  was  overruled  and    judgxaent  entered  by 
the  Court.      The  defendant   and  count er-claiioants  have 
prosecuted  a   joint  appeal   to   this  Goui't. 

Plaintiff  contends  both   In  his  brief  and   in  a 
action  to  strike   certain  portions  of    the   brief,    abstract 
and   record  of   defendant   and    counter-claiiaants  that  the 
latter  cannot  prevail  on  this   appeal  so  far  as  their 
counter-elains  are  concerned  because  they  failed   in  their 
post  trial  motion  in   the  trial  court  to    question  the   finding 
of  the    jury   on  the  special  interrogatory.     Plaintiff   argues 
that  because  of  this   failure  to  object,    the  defendant   and 
counter-claimants  have   acquiesced   in  the  finding   of  the   jury 
that  plaintiff  vsas  not  guilty  of   contributory  negligence. 
He  further  argues  that   since   plaintiff  must  be  considered 
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free  frcci  negligence,   as  far  as   the   counter-claims    in  tliis 

cause  are  concerned,   no   be  sis   exists  for    this  appetil.      'Ve 

agree  with   this   contention.      The    jury   specially  ft)  and  that 

plaintiff  was  not  negligent   and  defendant   and   counter-claim- 

j      ants  did  not   attack  this    f lading   in   their   motion  for  a  new 
ji 
Vy      trial;  that  motion  was  directed  solely  against  the  general 

verdict.      Me  must  therefore   hold  that  defendant   and  counter- 

f        clainants  v/aived  their   right   to  ouestion  on  this  appeal   the 

Ij      validity  of  the   fiiiding  of  the    Jury    on   the   special    iaterroc^a- 

^       tory  and   that  the    jud Client    belov;  on   the  counter-claims   cannot 
\  Jli- 

be  challenged  here.      Kubotto:ni  v.   Crane  Co.    302  App.    58,   and 

A 

cases   cited  therein. 

Defendant  Blacks  to  cl:  contends  that   the  verdict  of 
the   jury   on  the   issues  raised  by  the   original  couiplaint  and 
answer  is  against  the  nanifest  weight   of  the   evidence.      At 
the  trial  iie    introduced   evidence  tending  to  prove  that   he 
was  driving  about   30  niles  per  hour    in  his  own  lane  of 
traffic  end   that  plaintiff  shortly  before   the-  impact   swerved 
over   into  his  lane   thereby  causing   the  collision.      Defendant 
testified  that  after   the   accident  plaintiff   told   him  at   the 
hospital  that  the   radio   in  Ms   car  ceased  operating  as  he 
went  around   the   curve;  that  he   leaned  over  to    fix  it   and 
did  not  see  defendant's  car  xmtil   it  was  too  late  to  avoid 
the  collision.     Plaintiff  denied  raaKinr;    this   statement   and 
subsiitted  proof  that   the  radio   in  his    ear  vifas  running  after 
the   collision  and  while   the   car  was  in  the    ditch.     Plaintiff 
also   testified  that  defendant's  car  v/as   zigzagging  from  one 
lane    to  the  other  as   it  approached  iiin;   that  he  unsuccessfully 
attempted   to  avoid  the  collision  and  that  the   impact  occurred 
in  plaintiff's  lane  of  traffic.      In  support  of   this   he   intro- 
duced photographs  taken  after  the  accident  at   its  scene   tending 
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to  sustain  his  theory  of  the  case  and  showing  streaks  of  oil 
from  the  alleged  point  of  collision  in  plaintiff's  lane  to  a 
point  in  defendant's  lane  where  defendant's  car  finally  caiie 
to  rest. 

We  believe  that  the  i'-sue  of  fact  presented  here  v/as 
one  properly  to  be  decided  by  the  jury  and  that  although  the 
question  is   close  there  is   sufficient  evidence  to  sustain 
their  verdict.      We  therefore   hold   that  the  verdict  cannot   be 
disturbed  by  this  Court. 

Defendant  also  contends  that  the  trial  court  erred 
in  adsiitting  testimony  by  one  of  plaintiff's  witnesses  to   the 
effect  that  a   black  Packard  car  passed  him  prior   to   the 
accident  and   somb   distance  from  its   scene   going   70  niles  an 
hour.      This  testimony  was  admitted  over  objection  only  after 
defendant   had  admitted  on  adverse  examination  that  he  was 
driving   a   black  Packard  car  and    that  he  had  been  driving 
at  a  constant  rate  of   speed  for  ^aany  riiles  prior  to   the 
accident,     Idfhile  evidaice  of  this  type  lias  been  declared 
inadmissible  where   there  is  ao  proof  of   a  constant  rate  of 
speed,    it  is   not  objectionable  where  such  proof   is   first 

offered  as  a   foxmdation.     Denton  v.   Midwest  Dairy  Products, 

III. 

284(^App.   279.      iVhile  it  is   true  as  defendant  contends,    that 

the  witness   in  question  vms  unable  to    identify  the    driver  of 
the   black  Packard  as  the   defendant,   nevertheless  this  objection 
goes  to   the  vjeight  of  his  evidence  rather  than  to   its  admis- 
sibility. 

Defendant   nezt  alleges  that   the   trial  court  erred 
in  giving  plaintiff's  instruction  A-1  which  summarized  the 
allegations  of   the   complaint.      He  argues   that  the    jury  must 
of   necessity  have  been   confused  by  it  and  that  it  tended   to 

convey  the    impression  that   plaintiff  not  only  alleged  the 
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facts  stated  therein  but  had  also  proved  them.  We  believe 
that  this  Instruction  was  properly  guarded  at  its  conclusion 
where  it  was  stated  that  the  defendant  ia  his  answer  denied  all 
the  charges  of  negligence  and  that  neither  the  complaint  nor 
the  answer  were  to  be  considered  by  the  jury  as  evidence. 
Instructions  of  this  type  have  been  repeatedly  approved  by 

xn. 

the  Courts  of  this  State.  Murphy  v.  King,  284 -App.  74; 

lit. 
Sollars  v.  Review  Publishing  Company,  264  App.  207;  Bobalek 

XH.  ^ 

V.   Atlass,    315^App.    514. 

Defendant   also  questions  the  rulings  of  the   trial 

court  refusini^  certain  of  his    instructions.     These  rulings 

cannot  be  reviewed  here  however  because  defendant  has  failed 

to  point  out  in  •»bat  particular  the  Court  erred   in  its 

refusals.     Bituminous  Sess  Corporation  v.  City  of   Harris  burg, 

Hi  111. 

315^App.   243;  lIcGoorty  v.   Benhart,    305^App.  458.     This  Court 

will  not   search  the  record  to   discover  errors;  where  errors 

are  assigned  they  must  be  described  with  particularity  and 

supported  by  argument. 

For  the   reasons  stated  the   judgment  of  the  Circuit 
Coxirt  of  Champaign  County  is  affirmed. 

JUDGIENT  AFFIRLED. 
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William  A.  Hinkle,  herein  referred  to  as  the  "decedent" 
died  intestate  on  July  28,  1941.  At  the  time  of  his  death  he  had 
an  insurance  policy  on  his  life  for  |2,000  in  The  Franklin  Life 
Insurance  Co.  Originally  the  policy  was  payable  to  his  «'ife, 
Amanda  Hinkle,  if  living,  -  otherwise  to  his  executors,  adminis- 
trators or  assigns.  Amanda  Hinkle,  the  then  beneficiary,  died  on 
June  8,  1936. 

On  August  19,  1926,  decedent  executed  ajid  sent,  or 
caused  to  be  sent,  to  the  Insurance  Co.  a  written  request  for 
change  of  beneficiary,  pursuant  to  which  the  Insurance  Co.  on 
August  20,  1936,  caused  an  indorsement  to  be  ^nade  on  the  policy 
which  indorsement  stated  that  the  insured  had  changed  the  bene- 
ficiary, making  the  insurance  payable  to  Ruth  Rowe  and  Orville 
Hinkle,  who  were  two  of  his  five  children. 

The  complaint,  filed  by  the  appellant  as  administratrix 
of  the  estate  of  decedent,  charged  that  on  August  20,  19S6,  and  for 
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a  long  time  prior  thereto,  decedent  was  insane  and  did  not  have 
sufficient  mental  cnpscity  to  know  the  consequences  of  such  change 
of  beneficiary,  and  that  therefore  the  request  for  such  change  was 
invalid.   The  complaint  prayed  that  such  change  of  beneficiary  be 
set  aside  and  that  the  Insurance  Co.  be  required  to  pay  plaintiff 
the  proceeds  of  the  policy. 

Defendants,  Ruth  Rowe  and  Orville  Einkle,  by  their 
answer,  denied  that  on  August  £0,  19S6,  or  prior  thereto,  decedent 
was  insane  or  did  not  have  mental  capacity  to  knoF  the  consequences 
of  such  change  of  beneficiary,  and  denied  that  such  request  for 
change  of  beneficiary  was  void. 

The  remaining  defendant,  the  Insurance  Co.,  by  its 
answer  neither  admitted  nor  denied  the  charges  of  incompetency, 
but  asked  for  strict  proof. 

The  Insurance  Co.  filed  a  counter-claim  stating  it 
was  ready  to  pay  the  |2,000,  asking  leave  to  pay  the  same  to  the 
clerk  of  the  court,  and  asking  that  the  right  thereto  be  adjudicated, 

By  agreement  of  all  parties  such  |£,000  was  then 
deposited  with  the  clerk  of  the  circuit  court,  and  an  order  was 
entered  dismissing  the  Insurance  Co.  from  the  suit. 

The  chancellor  heard  the  evidence  and  entered  a  decree 
finding  that  decedent  on  August  £0,  1936,  had  sufficient  mental 
capacity  to  and  did  comprehend  the  nature  and  effect  of  his  act 
with  reference  to  such  change  of  beneficiary,  and  directing  the 
clerk  to  pay  the  money  to  Ruth  Rowe  and  Orville  Hinkle,  and  dis- 
missing the  suit  for  want  of  equity. 

Plaintiff  as  administratrix  brings  this  appeal. 
Decedent  was  aged  86  years  at  the  time  he  executed 
such  change  of  beneficiary.  At  the  tiaie  of  the  death  of  his  vdfe, 
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and  for  many  years  prior  thereto,  he  and  his  wife  lived  in  a  small 
coaimunity,  living  alone  except  for  some  household  help  during  her 
last  illness.   After  his  wife's  death  he  continued  to  live  In  such 
home  until  April  £6,  1338,  when  he  was  adjudged  insane  and  committed 
to  Jacksonville,  where  he  was  at  the  time  of  his  death. 

From  About  May  9,  19S6,  until  November  5,  1956,  Mrs. 
Trimmer,  who  was  one  of  his  daughters,  with  her  husband  and  six 
small  children,  lived  with  the  decedent.  On  the  latter  date  she 
and  her  family  moved  out,  because  of  some  difficulty  with  decedent, 
apparently  incompatibility.  From  March  to  May,  1927,  James  Dunaway 
and  wife  lived  with  decedent,  -  Mrs.  Dunaway  doing  the  housework, 

Agp^u'ently  decedent  lived  alone  in  the  saine  house  at  all 
othcj  times  after  the  death  of  hie  wife  until  taken  to  Jacksonville. 

Thirteen  witnesses  testified  for  the  plaintiff  and  ten 
for  defendants.  ., 

Seven  lay  witnesses  for  plaintiff  testified  that  they 
had  been  well  acquainted  with  and  had  frequently  s^en  and  talked 
with  decedent  during  periods  varying  from  fourteen  to  thirty  six 
years.   Their  testimony  showed  or  tended  to  show  that:   After  the 
death  of  his  wife  he  was  in  feeble  health;  he  had  to  use  a  cane 
and  crutch;  on  occasions  he  had  to  be  assisted  in  walking  to  the 
toilet,  and  had  to  be  assisted  in  buttoning  his  clothes;  he  cried 
considerably,  particularly  in  talking  about  his  deceased  wife;  on 
occasions  he  Indicated  by  words  that  he  might  take  his  life;  he 
abused  and  mistreated  a  dog  owned  bj  Mrs.  Trimmer  %hile  she  was 
living  with  him;  he  at  times  in  daylight,  when  his  neighbors  might 
see  him,  urinated  from  his  front  porch  and  in  his  back  yard;  at 
times  he  was  melancholy  and  at  other  times  appeared  to  be  in  a  daze 
and  childish}  he  asked  one  of  his  neighbors  if  he  thought  he  was 
ever  mean  to  his  woman  (meaning  his  deceased  wife)  and  said  the 
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neighbors  were  talking  about  him;  ne  said  his  children  were  trying 
to  send  hiin  to  Jacksonville;  when  Mrs.  Triniraer  and  family  moved 
out  he  walked  in  ais  yard  with  a  shot  gun  in  als.   hand,  and  the  next 
day  when  a  neighbor  asked  him  to  give  up  the  gun  he  refused,  saying 
he  was  going  to  kill  all  of  them  and  end  himself;  he  talked  about 
his  chicken^  being  stolen  when  in  fact  there  had  been  no  theft;  and 
after  his  wife  died  he  told  a  neighbor  they  had  no  need  to  take  her 
away,  that  the  family  wanted  her  taken  ffway.  Five  of  them  expressed 
the  opinion  decedent  was  of  imsound  mind  and  incapable  of  transacting 
ordinary  business  on  August  £0,  1936. 

W.  A.  Ivey,  a  local  agent  of  the  Insurance  Co.,  testified 
he  had  met  decedent  three  or  four  times  over  a  period  of  three  or 
four  years;  that  after  Mrs.  Hinkle  died  decedent  came  to  Ivey's 
office  with  his  daughter  Mrs.  Trimmer,  and  wanted  to  surrender  the 
Insurance  policy  for  cash,  saying  his  wife  had  died;  that  Ivey 
told  him  the  policy  was  not  due  and  it  T.TOuld  be  poor  pjacfeie'e  to 
have  it  cashed  on  account  of  decedent  being  aged;  that  thereupon 
decedent  became  very  much  excited  and  slammed  the  policy  on  the 
counter  and  then  on  the  floor  and  kept  repeating  he  wanted  the 
money.  -  '  " 

Mrs.  Totten,  one  of  his  daughters,  testified  that  at 
his  request  she  took  decedent  to  Ivey's  office  on  June  10,  1936, 
and  when  Ivey  told  decedent  that  the  insurance  was  not  on  Ms  wife 
but  his  own  life,  and  he  could  not  get  the  money,  decedent  swore 
and  threw  the  policy  on  the  floor. 

Mrs.  Totten  also  testified  that  on  August  6,  1926, 

Orville  Hinkle  told  her  in  the  presence  of  Mrs.  Rowe  she  could  no 

doubt  have  a  conservator  appointed  for  Mr.  Hinkle,  because  he  had 
lost  his  mind,  but  that  she  would  be  unable  to  send  him  to 

Jacksonville.  Mrs.  Bitterick,  a  daughter  of  llvs,   Totten,  testified 


.'■•)?V'rur  vli'TiO   has,  iQsmliT   .a«M  nanv    ;sXij;vno-3>.'ji;u  qj  said  bastt  oj 
jxaa  eai  bos   ^nnBii  alri  nl  m/s  ^oria  b  ricHw  !)5«^  eJLK  ni  bssHaw  ari  #1/0 

brts    j;tl3ri?   on  nS9cf  bari  stsrict  io^l  nl  nariw  nsloja   snlsd  fcnsaitJli.^    .-.;- 

led  5>:t-.;t  o;t  fossn  on  b&d  xsai  tocfrf^lsn  b  blod  art  b^lb  bIIh  aid  isilB 

&923eiqx8   £Rsri;+   'lo  '^vl"?      .^ir»  naafB^  i»ii  ftslfflsw  X-f-iats'i  »«*^   **^^    tX«»* 

.&SCI   lOS  Jsi/guA  no  saenlswcf  Yifi'JiJ^io 

•xo  99iriJ   lo  boiiaq  s  a.-^vo  a^aili'   incl  10  9&idi   iaabi^osb  >>  ox   '.^n  sri 

'*iiJ   Tshnaiisfa  od-  oectnBW  6in£   tiefflffiliT   .stM  T:»c^ris0B5  airf  ri^Jhr  e9itlo 
vevi  ;tsrl:J-    {bslb  b)?ri  dtiw  alri  gniTjB^  i©t  xoXIoq  ©onfinx/ani 

srf:^  no  ^joij-ot;  5ri;f  bQaiSEKla  boB  baJ-iaxa  rioxrat  ifiev  9ia»09cf  jnabsosJb 


d-6  cfsrfcf   boilldtss.-t    ,sa9*rf8JiBb  a±xl  to  ano   laa^iol    . 
t659I   ^01  i9xu;t  no  aolllo  a'^svl  o^   iasbQOQb  3(00;?   eria  cfaei/psi  alxl 
sllw  tiii  no  cTon  8«w  ©oxMTtrtfll  tiAS  iBdi  in9b909b  bLoi  x^^^  ^^dm  bns 
'I0W2  ln9&309b   ^^c9nofflt  9d^  iag  ^oa  bXuoo  sri  bns   ^eli  irf  iwd 

.leoXl  9di  no  "toiXoQ  ^^'^  weixtt  baa 

^dS^L   xd  Sais-^QA  ttc  Hacii  b9lXl:^^Qi  ©ala  nSsfJoT  ..aiM 

on  bliroo  ads  »wofl  .21JI  lo  aonoeetq  arf;^  nl  lan  bio:t  sXiInlE  9XXlvnO 

bed  »ri  •azuBOBd   ,9X3(niK  .iM  aol  bsiinloqqs  lojavisanoo  b  «vjsii  ^cfjjob 

o:t  lalii  bii.^i  oi   aXcfenw-.  ed.  bXtrow  9xl«  ;t4«U',, .*|kI   «bfliiji  aXil  J-aoX 

belll^ea^t   ^nscfioT    .aiM  lo  :rd*x%wfib  s   ,»:(ola04*l^  ji|;xll^v' .•■t-t-t>^«°«3Jo6t 


that  she  overheard  tais  conversation. 

Mrs.  Trimmer  testified  about  living  with  decedent  from 
May  9,  1926,  imtil  November  5,  1936;  that  during  such  tiae  he  cried 
a  great  deal  and  was  forgetful  znd   in  very  poor  health;  that  on 
one  occasion  he  said  he  would  not  be  there  in  the  morning;  that  one 
morning  he  imagined  he  had  slept  in  the  shed  and  said  he  was  i/^fith 
"mama" last  night  and  was  going  to  her  now,  and  then  left  the  house 
and  was  gone  all  day;  that  on  one  occasion  he  said  "You  girls  are 
trying  to  send  me  to  Jacksonville";  that  he  would  wake  up  st  night 
and  say  some  one  was  trying  to  steal  his  chickens,  and  say  that 
he  waw  a  man  sneaking  \inder  the  window,  but  she  looked  and  saw  no 
one. 

Doctor  Lindsey  testified  that  he  had  known  decedent 
for  thirty  years  preceding  decedent's  death  and  was  one  of  the 
commissioners  that  adjudged  decedent  insane  on  April  26,  1958.  He 
was  then  asked  a  hypothetical  question  covering  the  history  of 
decedent  beginning  with  the  time  he  was  adjudged  insane.   In  reply 
he  stated  that  such  hypothetical  person  was  not  of  sound  mind  and 
not  capable  of  trsnsacting  ordinsry  business  on  August  £0,  1956. 
On  crors  examination  he  stated  that  such  person  might  know  what 
he  was  doing, 

£ix  layiEen,  v^'ho  had  been  neighbors  of  decedent  testified 
for  the  defense.  They  ^ere:   Walters,  vtho  had  known  him  all  of 
the  witness'  life;  Primtser,  a  barber,  who  had  shaved  him  once  a 
week  for  the  two  years  beginning  in  1854;  Gillen,  who  was  a   brother 
in  law  of  Orville  Hinkle;  Minnie  Thomas,  who  helped  with  the  house- 
work in  the  Hinkle  home  for  the  last  three  weeks  before  the  death 
of  Mrs.  Hinkle;  Goldie  King,  who  had  loiown  decedent  for  the  last 
twenty  years,  and  also  helped  care  for  Mrs.  Hinkle  during  her  last 
Illness,  and  Minnie  Marquis,  who  knew  and  had  seen  him  sbout  twice 
a  week  for  the  last  several  years.   Each  of  them  expressed  the 
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opinion  that  on  August  20,  19S6,  decedent  ¥>'as  capable  of  transacting 
ordinary  business. 

Dr.  Mertz  who  had  known  decedent  for  about  fifteen  years 
prior  to  his  death  and  bad  attended  decedent  and  his  wife,  and  who 
last  saw  him  in  19S8  in  the  hospital,  expressed  the  opinion  that 
decedent  vras  of  sound  mind  and  capable  of  transacting  ordinary 
business  on  August  £0,  19S6.   He  did  not  remember  seeing  decedent 
from  May,  1936  until  January  IS,  1928. 

Charles  Boachers,  an  attoi-ney,  testified  that  he  had 
known  decedent  for  about  twenty  five  years,  and  had  seen  and  talked 
with  him  on  different  occasions;  that  in  August,  19S6,  decedent 
came  to  Boachers  office  with  an  insurance  policy  and  spoke  of  the 
death  of  his  wife,  that  she  had  been  the  beneficiary  under  the 
policy  and  that  he  wanted  the  beneficiary  changed;  that  thereupon 
Boachers  wrote  the  application  for  a  change,  decedent  signed  it 
and  his  signature  was  witnessed  by  Boachers  and  another  lawyer 
named  Walters;  that  decedent  was  in  the  office  for  about  one   hour, 
and  the  witness  then  sent  the  application  to  the  insurance  company 
together  with  the  policy;  that  later  the  policy  was  returned  to  the 
witness  and  he  thereafter  had  possession  of  it  up  to  the  ti.se  of 
the  trial;  that  sometime  in  September,  19S3,  decedent  returned  to 
such  office  alone  and  told  the  «;itnes£  to  l<£ep  the  policy.   He 
expressed  the  opinion  that  decedent  was  able  to  transact  ordinary 
business  and  vfas  of  sound  mind  on  August  £0,  19S6, 

C.  C.  Walters  testified  that  he  knew  decedent  for  about 
twenty  five  or  thirty  years,  during  ??hich  time  he  occasionally 
talked  with  him;  on  August  £0,  19S6,  Walters  signed  as  a  witness 
to  the  change  of  beneficiary;  that  Walters  was  in  the  office  about 
five  minutes.  He  expressed  the  opinion  that  decedent  was  then 
capable  of  transacting  ordinary  business. 
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Plaintiff  introduced  in  evidence  the  record  of  insanity 
proceedings  had  in  the  county  court  by  wnich  decedent  was  adjudged 
insane  on  April  26,  19Z8,  and  in  so  doing  introduced  in  evidence  the 
report  of  the  commission  of  two  physicians  filed  on  tne  saae  date  in 
such  proceeding  which  report  stated  decedent  »is  suffering  from 
senile  dementia  froin  which  we  conclude  that  he  is  insane".   Such 
court,  however,  sustained  an  objection  to  the  admission  in  evidence 
of  the  record  of  the  printed  interrogatories  and  answers  thereto 
filed  in  such  proceeding  by  the  commission  with  its  report.  Plaintiff 
assigns  this  as  error. 

A  record  of  insanity  proceedings  is  competent  to  prove 
the  patient* s  mental  condition  at  the  time  of  the  inquisition, 
(Belz  v.  Pipenbrink,  ?18  111.  588;  Hojidav  v.  Sheoerd.  269  111.  4£9; 
Witt  V.  Hejyenj  115  Kens.  524;  22k   Pac.  1^.0) 

Otir  statute  (Chap.  35,  Par.  9,  Sec,  9)  provides  that  the 
commission  of  physicians  appointed  by  the  court  in  an  insanity  oro- 
ceeding  shall  furnish  M  court  in  writing  •* answers  to  such  interroga- 
tories as  may  be  contained  in  a  form  to  be  prescribed  by  the  State 
Commissioners  of  Public  Chsrities  ana   shall  certify  that  the  same 
are  correct  to  the  best  of  their  laiowledge  and  belief,  which  inter- 
rogatories shall  be  submitted**  to  the  medical  meisbers  of  the  commission 
by  the  court.   It  is  our  orsinion  that  the  record  of  such  interrogatories 
and  answers  were  competent  and  should  have  been  -'Imltted  in   evidence 
in  the  trial  court  olong  with  the  finding  of  the  commission.   HoT?.-ever, 
we  have  c^refitlly  considered  the  content  of  the  various  questions 
and  answers  and  ',?e  do  not  think  that  the  exclusion  of  such  evidence 
seriously  prejudiced  Dlaintiff's  case.   At  most,  the  questions  and 
answers  only  showed  the  basis  for  the  finding  of  Insajiity  made  by 
the  commission.   The  finding  itself  was  the  principal  eviaentlary 
fact  and  furnished  the  chancellor  with  the  conclusions  of  the  com- 
mission. 
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The  plaintiff  called  as  7'itnesses,  Myrtle  Totten  and 
Ethel  Trimmer,  tvo  of  the  children  of  the  deceased.  When  Mrs. 
Totten  was  called  objection  vv'dS  rra.de  to  her  competency.   The 
objection  was  first  sustained,  but  later  the  judge  said  he   would 
let  her  testify  "on  the  promise  you  will  subrait  to  ne  rni   authority 
prior  to  the  next  tiiae  vre  iaeet."  It  does  not  appear  that  at  any 
tiwe  thereafter  the  matter  of  her  cciipetsncy  was  discussed  or 
ruled  on,  except  that  the  record  shoFs  she  was  thereafter  permitted 
to  testify  subject  to  the  objection.   Wher^  Mr?.  Trimmer  was  called 
the  Scone  objection  vrxs   made  as  to  her  competency,  but  the  record 
shows  no  ruling  on  the  objection. 

Plaintiff  contends  both  \vitnesses  were  competent, 
i   Defendants  now  make  no   reply  to  such  contention.   It  is  vour  opinion 
I       both  witnesses  were  cosi Detent,  as  the  defendants  were  not  defending 

as  heirs  or  devisees  of  the  decedent,  but  as  beneficiaries  under 
,    the  vrritten  assigriment.   (See  Essary  v.  Marvel .  274  111.  576; 
I   Sia^son  V.  WraJbe.  237  111.  5S0.) 

Plaintiff  in  her  briefs  and  arguments  then  says, 
"Fnether  this  evidence  was  considered  or  rejected, by  the  chancellor 
does  not  clearly  appear."  Fnsre  a  ruling  on  a  motion  or  objection 
is  reserved  by  the  tri=tl  court,  the  movant  or  party  objecting  aiust 
subsequently  obtain  a  direct  r^ecision  or  ruling  in  order  to  t;reserve 
the  motion  or  objection  for  appellete  review.   (4  C.J.S.  p.  657.) 
The  presuription  is  that  the  trial  court  took  into  considerstion 
all  competent  evidence  that  was  admitted,   (Potter  v.  Gronbeck^ 
117  111.  404j  5  C.J.B.  p.  404),  and  it  is  presumed  that  the  trial 
court  considered  only  the  cornpetent  evidence  admitted.   (Gelger 
v.  Merle.  260  111.  497.)  He  who  insists  error  has  Intervened  in 
the  proceedings  in  the  lower  court  must  make  such  error  manifest 
by  the  record.   (Central  Tr.  Co.  v.  Hagen.  239  111.  584.)   Applying 
the  foregoing  rules,  it  must  be  presumed  the  trial  court  d\ily 
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considered  the  testiiaony  of  Mrs.  Totten  ajid  Mrs,  TrliEEier. 

The  next  contention  of  the  plaintiff  is  that  the  trial 
court  admitted  improper  evidence  on  behalf  of  the  defendants  in 
that  such  court  permitted,  over  objection,  lay  witnesses  to  ejipress 
their  opinions  as  to  the  mental  condition  and  ability  of  decedent 
to  transact  ordinary  business  on  August  kO,   19S6.   These  witnesses 
testified  to  facts  showing  they  had  a  close  acquaintance  and  had 
frequently  talked  with  and  observed  the  decedent  within  a  reasonable 
time  of  the  date  in  question.   It  is  our  opinion  that  the  trial 
court  did  not  abuse  its  discretion  in  perraitting  such  ritnessts  to 
£0  testify,  and  that  there  w-;s  no  error  in  the  adiaission  of  such 
testimony.   (Catt  v.  Robins.  505  111.  76.) 

The  remaining  contention  of  the  defendant  is  that  the 
finding  and  judgment  of  the  trial  court  is  against  the  manifest 
weight  of  the  evidence.  Where  tho  ch-inceilor  receives  the  evidence 
in  open  court  and  sees  the  ^tvltnesses  and  hears  them  testify,  he  has 
a  better  opportunity  for  deterraining  the  '.veight  and  credit  that 
should  be  given  their  testimony  than  does  a  court  of  r?vlew,  and 
under  such  clrcuir.fctances  a  court  of  reviev^  will  not  disturb  the 
findings  of  the  chancellor  unless  aanifestly  and  palpably  wrong, 
and  this  is  true  even  though  the  coirrt  of  review  might  be  inclined 
to  find  otherwise  had  it  been  placed  in  the  position  of  the  trial 
court  upon  the  trial  of  the  case.   (Hall  v.  Pittens^er.  S65  111.  135j 
Widmayer  v.  Davis.  831  111.  42.) 

We  have  carefully  conslderec  ail  of  the  evidence,  in- 
cluding the  questionnaires  and  answers  thereto  in  the  insanity 
proceeding,  and  we  cannot  say  that  the  finding  and  judgment  of  the 
trial  court  is  against  the  .^lanifest  weight  of  the  evidence. 

Therefore  the  judgment  of  the  trial  court  is  affiroied. 

Affirmed. 
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Tills  is  an  appeal  fron  a  jud.^nent  in  the  axiount  of 
|200.00  entered  in  the  Circuit  Court  of  Saline  County,  in  favor 
of  FRED  McCUMT  and  SUTIii'v  McCUM,  his  wife,  Appellants  (herein- 
after called  plaintiffs),  and  against  ANTHOLFf  CLARO ,  Appellee 
(hereinafter  called  defendant). 

.  This  case  was  tried  before  the  Court,  without  the 
intervention  of  a  jury.   The  evidence  discloses  'that  this  was  a 
suit  brought  by  plaintiffs  to  recover  danages  which  they  con- 
tend accrued  to  then  by  reason  of  the  failure  on  the  part  of 
defendant  to  comply  with  the  terms  of  a  certain  oil  and  gas 
lease  entered^  into  by  and  between  the  plaintiffs  herein  and 
the  defendant,  under  date  of  July  22,  1941.   The  oil  and  gas 
lease  in  question  appears  in  evidence. 

The  evidence  discloses  that  at  the  sane  tine  the  lease 
was  signed,  a  draft  and  agreement  was  entered  into,  in  the  anount 
of  fl.OOO.OO,  which  draft  was  nade  payable  to  the  order  of  plain- 
tiffs herein,  and  which  draft  and  agreement  bears  the  signatures 
of  the  plaintiffs  herein,  as  the  drawers  of  said  draft,  and  also 
bears  the  signature  of  the  defendant  herein.   In  said  agreenent 
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the  drawers  agree  to  forward  at  once  with,  this  draft  a  conplete 
abstract  of  title  to  the  lands  involved  in  this  litigation,  and 
further  agree  that  the  drawee  shall  have  eight  days  after  the 
arrival  of  the  lease  and  abstract  at  the  collecting  hank,  in 
which  to  have  the  title  exanined  03^  an  attorney,  and  in  case 
any  objections  are  found  in  the  title,  the  drawers  shall  be 
furnished  v/ith  such  objections  in  writing  and  shall  have  blank 
days  thereafter  to  correct  the  sane. 

The  oil  and  gas  lease,  and  the  draft  and  agreement, 
nust  be  read  and  construed  together  as  one  instruriunt  {GARDT__vs. 
BRQVjN .  115  111.  475;  AJ.EXANDER  vs.  LOEB,  2'iO  111.  454;  NELSON 
vs.  COLE,  GROVE  fc  CO.  STATE  F/JyTK,  554  111.  408). 

The  evidence  in  this  case  discloses  that  the  draft  was 
sent  to  the  City  National  Bank  at  Centralia,  Illinois,  and  that 
there  accompanied  said  draft  an  abstract  of  title  to  the  prenises 
sought  to  be  leased.   When  this  abstract  arrived  at  the  Centralia 
Bank,  its  arrival  v/as  brought  to  the  attention  of  the  defendant 
herein,  and  he,  in  turn,  caused  the  sane  to  be  brought  to  the 
attention  of  his  attorneys.   No  written  objections  to  the  title 
were  ever  furnished  the  plaintiffs  herein  by  the  defendant  here- 
in, or  anyone  acting  for  hin.   The  abstract  v/as  returned  to  the 
plaintiffs  sonetirae  later  than  eight  days  after  its  receipt  by 
the  Bank  to  which  it  had  been  sent,  and  when  returned  to  plain- 
tiffs by  the  Bank,  they  were  advised  ty   a  notation  appearing  in 
evidence  as  Plaintiffs'  Exhibit  4,  and  dated  July  50,  1941,  as 
follows,  "Mr.  Claro  will  contact  the  McCuans  direct.'' 

The  plaintiffs'  conplaint  alleges  full  perfornance  on 
their  part  under  the  contract  v/ith  the  defendant,  and  defendant, 
by  his  answer,  nade  only  a  general  denial  of  plaintiffs  having 
fully  conplied  v/ith  their  obligations  under  the  contract,  and 
failed  in  his  answer  to  allege  facts  showing  vmcreln  there  was 
failure  on  the  part  of  plaintiffs  to  perforn.   This  type  of 


general  denial  to  a  conplaint  is  a  violation  of  Rule  1'6   of  the 
Supreme  Court  Rules,  and  is  treated  by  tlie  Courts  as  an  adc.is- 
sion  of  performance  of  conditions  precedent  in  the  contract 
(MOORE  vs.  SCHQEIT,  313  111.  App.  367;  SNLOE  vs .  _  AIjERIC/^.  FAMII^I 
PROTECTION,  INC.,  291  111.  App.  623). 

The  record  in  this  case  shov;s  full  performance  on  the 
part  of  the  plaintiffs  herein  and  we  halleve  the  proper  measure 
of  damages  in  case  of  the  breach  of  this  contract  ic  the  agreed 
price  of  said  real  estate  leased  {GRI^I^vs^JiSEK.,    199  111.  136; 
W0LLEN3ERGER  vs.  HOOVER,  346  111.  511). 

We  are,  therefore,  of  the  opinion  that  the  action  of 
the  Trial  Court  in  awarding  damages  only  in  the  amount  of  $200.00 
was  erroneous,  and  said  action  being  erroneous,  the  sane  is  here- 
by reversed  and  judgment  j.s  nereby  entered  in  this  Court  in 
favor  of  Plaintiffs  and  against  Defendant  for  One  Thousand 
Dollars  (|l,000.00)  and  costs. 

Reversed  and  Judpnent  entered  here. 
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This  is  an  appeal  from  a  judgnent  of  the  City  Court  of 
Harrishurg,  in  the  sun  of  t'3'75.00  and  costs  of  suit,  in  favor  of 
ROY  RIEVELY,  Appellee  (hereinafter  called  plaintiff),  as  against 
SOUTHERl^  ILLINOIS  SCRAP  IRON  &  IvlETAL  COMPi\irf ,  a  Corporation,  Ap- 
pellant (hereinafter  called  defendant). 

-  The  judgnent  resulted  fron  a  de  novo  trial  in  the  City 
Court  of  Harrishurg,  on  an  appeal  fron  a  court  of  a  Justice  of 
the  Peace  in  Harrisburg,   Plaintiff's  action  v/as  to  collect  a 
^coranission  which  he  clalned  v:as  due  hin  as  the  result  of  the  sale 
of  a  certain  trolley  loconotive  on  behalf  of  defendant  Conpany, 
which  sale  was  never  conpleted.   It  was  the  contention  of  plain- 
tiff that  he  was  the  agent  of  defendant,  selling  various  equip- 
nent  on  a  coimission  basis,  but  in  the  case  before  the  Court,  his 
contention  vras  that  he  had  a  special  agreenent  vmereby  he  was  to 
sell  the  loconotive,  which  w-^s  priced  at  $1,000.00,  $500.00  of 
which  was  to  be  paid  in  cash,  and  that  the  defendant  was  to  accept 
tv;o  battery  loconotives  for  the  balance  of  the  purchase  price 
of  the  trolley  loconotive.   When  tne  loconotive  which  was  being 
sold  on  behalf  of  the  defendant  Conpany  was  delivered  to  the  pro- 
spective purchaser  obtained  by  plaintiff,  the  purchaser  refused 
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to  accept  it  unless  certain  changes  and  repairs  v/ere  nade  in  the 
looonotive.   Defendant  refused  to  nalce  any  such  changes,  end  as 
a  result  thereof  the  sale  was  never  consunnated. 

It  is  the  contention  of  plaintiff  that  he  had  a  special 
agreenent  for  cormission  in  this  natter,  and  that  he  and  the 
nanager  of  the  defendant  Conpany,  who  testified  in  the  Justice 
Court  case  (hut  who  had  died  prior  to  the  trial  in  the  City  Court) 
had  entered  into  a  contract  by  the  terns  of  v;hich  the  plaintiff 
and  the  defendant  Conpany  werft  to  divide  equally  between  then- 
selves  the  anount  received  for  the  battery  locomotives.   Plain- 
tiff's contention  was  that  he  was  entitled  to  receive  one-half 
of  the  value  of  the  battery  locomotives  which  were  valued  at  a 
total  of  $750.00. 

On  the  trial  in  the  City  Court,  plaintiff  was  not  per- 
mitted to  testify  to  any  conversations  v:hich  occurred  as  between 
plaintiff  and  the  deceased  nanager,  but  the  Justice  of  the  Peace 
before  whom  the  case  was  tried  originally,  testified  in  part  to 
the  nature  of  the  testimony  given  by  the  deceased  manager  at  the 
trial  in  the  Justice  Court. 

It  is  the  contention  of  the  defendant  that  no  special 
agency  agreement  had  been  proven;  that  there  v/as  no  proof  that 
defendant  1-mew  or  agreed  to  the  changes  and  repairs  to  the  loco- 
motive, as  promised  by  plaintiff,  and  that  there  was  no  proof 
that  the  defendant  Company  was  responsible  for  the  refusal  of 
the  Blue  Ribbon  Coal  Conpany  to  accept  tne  locom.otive.   Defendant, 
at  the  close  of  the  evidence,  moved  for  judgm.ent  in  its  favor  and 
now  contends  that  the  Court  erred  in  not  entering  judgment  in 
favor  of  defendant,  and  as  against  plaintiff. 

It  is  fundanental  that  any  person  claim-ing  under  a 
contract  must  show  that  he  has  been  in  no  default  in  his  o^m 
performance,  and  before  aji  agent  can  recover  from  his  principal 
for  commission  on  a  sale  which  was  never  consummated,  he  must 
show  that  he  has  taken  all  necessary  steps  to  complete  the  sale 
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and  that  he  himself  is  without  fault  for  the  failure,  end  that 
the  principal  is  at  fault. 

In  an  action  such  as  is  before  us  in  the  instant  case, 
by  an  agent  as  against  his  principal  for  conpensation,  the  burden 
of  proving  the  terns  of  the  contract,  including  conpensation,  is 
on  the  agent,  and  an  agent  is  not  entitled  to  his  ccrmission 
until  he  can  show  that  he  has  procured  a  purchaser  ready  and 
willing  to  purchase  on  terns  as  fixed  by  the  principal  (KAEIJ  vs. 
McCREADY,  180  111.  App.  325),  and  a  Court  will  not  conpel  a 
party  to  do  something  in  performance  of  a  contract  which  he  did 
not  undertake  to  do  in  the  contract  ( SCHlvdIDT  vs.  BARE,  335  111. 
494). 

In  the  instant  case  the  only  testiiaony  which  has  been 
permitted  to  stand  upon  v/hich  a  recover;^  as  against  the  defendant 
could  be  based,  was  that  of  the  Justice  of  the  Peace  in  the  Court 
below.   There  is  nothing  in  such  testimony  which  justifies  zhe 
conclusion  that  plaintiff  h.^3  discharged  his  obligations  of  prov- 
ing a  special  agency  and  of  proving,  specifically,  the  contract 
which  plaintiff  contends  he  had  with  defendant  Company.   The  only 
statement  made  by  the  Justice  of  the  Peace  in  connection  with  the 
contract  was  that  the  deceased  manager  had  stated  the  price  of 
the  machine  which  was  to  be  sold,  and  that  the  trade  was  to 
"follow  through."  There  was   no  showing  of  any  undertaking  to 
make  ejiy  changes  in  the  locomotive  so  as  to  permit  the  consumiia- 
tion  of  the  sale.   We  nust,  therefore,  conclude  that  the  record 
is  wnolly  deficient  in  making  out  a  case  on  behalf  of  plaintiff, 
under  the  lavv  of  this  State  v/ith  reference  to  special  agency, 
which  im.poses  a  burden  on  plaintiff  in  such  case  to  establish 
specifically  the  contract  referred  to,  and  the  showing  that  the 
defendant  v/as  at  fault  in  failing  to  comply  v.dth  the  terms  of 
the  contract.   The  motion  of  the  defendant  for  judgiient  in  its 
favor  in  the  Court  belov\r  should  have  been  granted. 
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This  cause  will,  therefore,  be  reversed  end  judgnent 
will  be  entered  here  in  favor  of  defendant,  and  as  against 
plaintiff,  for  costs  of  this  suit,  and  in  bar  of  action. 

Reversed,  and  judgnent 
entered  here. 
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V/.  G.  Fortner,  as  plaintiff,  on  Jane  20,  1942,  filed 
in  this  court,  his  verified,  original  petition  for  Mandanus 
against  the  defendant,  the  Honoraole  V.".  doe  Hill,  one  of  the 
presiding  Judges  of  the  Circuit  Court  for  the  Second  Judicial 
Circuit  of  Illinois.   The  petition  prays  this  court  to  issue 
the  writ  of  Mandanus  against  the  defendant,  directing  hira, 
forthwith,  to  certifj'"  and  approve  a  correct  Report  of  Proceed- 
ings in  a  certain  cause  heard  before  hin  as  trial  judge,  in 
the  Circuit  Court  of  V/hite  County,  Illinois. 

The  petition  recites  that  a  judgraent  v;as  rendered 
against  the  petitioner  in  said  cause  January  31,  1941,  and  that 
notice  and  proof  of  service  of  notice  of  appeal  was  filed  April 
25,  1941;  that  praecipe  for  record  was  filed  April  26,  1941;  and 
that  a  certified  trial  court  record  on  June  12,  1941  was  filed 
in  this  court  hy  petitioner.   Coraplaint  is  nade  that  at  conclu- 
sion of  the  hearing  sone  500  exhibit  papers,  by  pemission  of 
the  trial  court,  were  retained  by  the  attorney  of  opposing  party 
in  the  trial  court;  that  such  attorney  had  refused  to  permit 
petitioner's  attorney  to  copy  or  exaiaine  such  exhibits  until 
July  31,  1941,  v>^"ien  said  trial  court  entered  an  order  that  said 
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exhibits  be  lodged  with  the  circuit  cleric  of  said  trial  court. 
Said  exhibits  were  deposited  August  5,  1941.   The  petition 
states  that  on  October  13,  1941,  petitioner's  attorney  present- 
ed to  opposing  counsel  for  inspection  and  approval  a  copy  of  a 
report  of  proceedings  and  that  said  opposing  counsel  evaded  and 
refused  to  approve  such  copy,  and  that  on  October  16,  1941, 
petitioner's  attorney  presented  sane  to  respondent  for  approval 
which  respondent  refused  to  approve  and  certify  on  the  ground 
that  since  exhibits  had  not  been  copied  by  the  official  reporter, 
respondent  did  not  know  whether  sane  were  correct  copies  and 
without  stipulation  of  counsel,  saxie  vrauld  not  be  approved.   The 
petition  states  that  on  May  15,  1942,  a  notion  supported  by 
affidavits  v/as  presented  to  respondent  requesting  hin  to  certify 
a  report  of  proceedings  that  had  been  tendered  to  hin  at  Mount 
Vernon,  Illinois,  and  said  petition  stated  that  said  tendered 
report  for  approval  contained  all  of  the  original  exhibits.   The 
petition  further  recited  that  there  was  a  hearing  on  the  notion 
and  at  the  hearing  objection  was  nade  by  opposing  counsel  that 
a  part  of  the  testinony  of  one  witness  was  onitted,  but  that  no 
other  objection  was  nade,  and  that  respondent  denied  the  notion 
and  refused  to  certify  although  petitioner  agreed  that  the  evi- 
dence clained  to  have  been  onitted  would  be  added.   The  petition 
further  stated  that  on  June  12,  1941,  the  petitioner  presented  a 
notion  to  this  court  to  extend  the  tine  for  filing  of  report  of 
the  proceedings  in  said  cause  to  Septenber  25,  1941,  which  v/as 
granted;  that  further  extensions  by  this  court  v/ere  nade  to 
October  20,  1941,  then  to  Novenber  25,  1940,  evidently  neaning 
1941,  and  recited  that,  on  Novenber  25,  1941,  on  motion  of  peti- 
tioner this  court  entered  an  order  extending  genorallj",  tine  to 
file  report  of  proceedings.   The  petition  is  lengthy  and  contains 
nLinerous  statements  of  opinions  and  arguments.   The  above  is  sub- 
stantially the  facts  alleged  therein. 
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On  July  17,  1942,  defendsnt  filed  liis  verified  answer 
to  the  petition,  adnitting  a  nunber  of  allegations  tlierein  con- 
tained and  denying  others  and,  under  oath,  recited  at  length  his 
version  of  the  hearings  and  proceedings,  which  in  nany  particulars 
contradicted  the  statement  of  facts  set  forth  in  the  plaintiff's 
petition.   To  his  answer,  was  attached  as  exhibit  "A"  the  full 
stenographic  report  of  all  of  the  proceedings,  testimony  under 
oath,  stateiients  by  counsel  and  court  on  the  hearing  on  said 
notion  of  May  15,  1942,  v/hich  exhibit  "A"  covers  in  detail  state- 
nent  of  contention  of  all  parties  and  facts  bearing  on  tbe  ques- 
tion in  issue.   This  cause  is  subnitted  to  this  court  upon  said 
petition,  answer  and  exhibit. 

A  full,  explicit  and  candid  explanation  is  nade  by 
respondent,  of  many  facts  snowing  the  reason  he  had  refused  to 
approve  and  certify  dociiL].ents  tendered  to  hin.   V/hen  the  purport- 
ed transcript  was  presented  to  hin  first,  it  contained  no  certi- 
ficate of  the  court  reporter  that  it  was  correct,  ciid  it  did 
contain  the  original  exhibits.   The  court  refused  to  approve  sane 
as  correct  v/ithout  a  shov/ine^  by  the  court  reporter  that  sane  was 
correct,   The  court  refused  further  to  certiiy  sano  ovi   the  ground 
that  the  use  of  such  original  exhibits  had  not  been  authori;7;ed  by 
any  order  of  court  or  stipulation  of  counsel.   The  undisputed 
record  sustains  the  verified  statement  of  defendant  that  such 
were  the  grounds  of  his  refusal  in  October  1941.   It  appears 
further  that  the  finding  against  plaintiff  v/as  nade  February  6, 
1941. 

Tne  ansv/er  denied  personal  knowledge  of  preparation 
and  filing  of  record  in  this  court  and  orders  entered  therein, 
and  averred  that  sane  were  net  in  confornity  with  the  Statute  and 
Rules  of  Court.   The  answer  alleged,  and  the  facts  conclusively 
show,  that  no  notion  to  inpound  exhibits  was  ever  presented  to 
respondent  and  no  order  to  inpound  sexie  had  ever  been  entered; 
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denied  that  the  court  had  ever  entered  any  order  which  denied 
petitioner  access  to  said  exhibits;  and  averred  that  delay, 
fault,  and  negligence  of  petitioner's  counsel  v/as  the  cause  of 
having  no  approval  of  report  of  the  proceedings;  and  that  such 
delay,  and  fault  consisted  in  failing  to  have  the  official  court 
reporter  nake  a  full  transcript  of  the  proceedings,  by  failing 
to  subnit  to  the  trial  judge,  within  fifty  days  after  filing 
notice  of  appeal,  a  proper  report  of  proceedings,  by  failing  to 
make  to  respondent  or  to  sone  other  judge  in  said  circuit,  ap- 
plication for  extension  of  tine  for  filing  s  report  of  the  pro- 
ceedings as  prescribed  by  law.   The  answer  further  alleges  that 
respondent,  at  all  tiraes,  was  available.   The  answer  fiirther 
alleges  that  petitioner  and  his  attorney  had  piirsued  a  studied 
course  to  evade  presentation  of  report  of  the  proceedings  for 
nore  than  a  year  after  the  filing  of  the  notice  of  appeal.   The 
ansv/er  stated  that  hearing  on  the  notion  of  May  17,  1942,  was 
held  May  22,  1942,  and  on  said  last  date  there  was  presented  to 
the  court  the  same  docunent  as  a  report  of  the  proceedings  which 
had  been  presented  to  the  court  October  16,  1941.   It  alleged 
that  on  said  last  date,  sane  had  been  presented  to  hin  in  another 
county  where  he  was  actively  engaged  in  trial  work  and  had  been 
presented  by  another  attorney  for  petitioner;  that  respondent 
then  refused  to  certify  and  approve  sane  because  there  was  no 
certificate  of  the  court  reporter  that  it  V;/-as  correct;  that  no 
notice  had  been  given  to  opposing  counsel  or  approval  by  opposing 
counsel  had;  and  that  the  other  attorney  for  plaintiff  was  advised 
that  opposing  counsel  should  have  an  opportunity  to  be  heard;  and 
that  original  exhibits  should  not  be  incorporated.   It  further 
alleges  that  an  affidavit  shov/s  that  the  docunent  was  presented 
to  opposing  counsel  very  shortly  after  October  16,  1941,  and  that 
fron  said  date  for  a  period  of  nore  than  seven  nonths  and  until 
May  15,  1942,  no  effort  was  nade  to  present  to  the  respondent .any 
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docunent  for  approval  as  report  of  the  proceedings. 

The  answer  further  stated  that  after  a  full  hearing 
under  oath  on  May  22,  1942  of  said  notion,  it  appeared  conclusive- 
ly tnat  no  report  of  proceedln:3S  v/as  ever  presented  to  respondent 
or  to  any  judge  of  said  circuit  vdthin  fifty  days  after  the  fil- 
ing of  notice  of  appeal,  and  that  at  no  tine  had  any  application 
for  extension  of  tir.ie  for  the  filing  of  such  report  of  proceed- 
ings been  nade  to  respondent,  herein,  or  to  any  Judge  of  said 
circuit.   The  answer  denied  that  plaintiff  v/as  entitled  to 
Mandanus  because  respondent,  v/hen  said  purported  report  was 
presented  to  hin,  was  v/ithout  authority  to  certify  sane;  that 
the  delay  fron  October  16,  19il,  was  an  attenpt  to  use  respon- 
dent and  the  Appellate  Court  as  an  instrument  of  dela:/  in  vio- 
lation of  rules  and  statutes;  that  respondent  Icnew  of  no  law 
authorizing  use  of  original  exhibits  in  a  transcript  instead  of 
copy  thereof,  in  the  absence  of  order  of. court  or  stipulation 
to  so  use  sane;  that  Rule  36  of  the  Su::rerie  Court  and  Rule  1  of 
said  Circuit  Court,  v.tdch  was  Identical,  and  the  statutes  have 
been  deliberately  evaded  by  petitioner.         "'    ■- 

The  transcript  of  record  containing  docunents,  testl- 
nony  and  statenents  of  adr.:issions,  conclusively  shov/s  the  facts 
to  be  those  stated  in  the  verified  answer  of  defendant  which  we 
have  set  up  in  detail. 

Exhibit  "A"  is  91  pages  in  length,  and  gives  verity  to 
the  allegations  appearing  in  the  answer.   It  would  serve  no  good 
purpose  to  nake  a  detailed  recitation  of  the  contents  of  Exhibit 
"A".   It  shov/s  that  continuous  objections  v;ere  nade  by  opposing 
counsel  to  the  use  of  original  exhibits,  in  the  transcript  of  the 
report  of  the  proceedings.   It  shows  that  on  October  18  or  19, 
1941,  the  transcript  was  presented  to  opposing  counsel,  cjid  that, 
then,  the  opposing  counsel  v/rote  a  letter  to  plaintiff's  attorney 
stating  and  pointing  out  in  detail  a  nunber  of  reasons  vfnj   he  did 
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not  agree  to  same  as  correct.   Copy  of  the  letter  under  oath  of 
Judge  Conger  appears  in  the  record.   It  shov/ed  objections  because 
there  was  no  certificate  of  the  reporter  or  anyone  else,  that  it 
was  correct;  that  objections  were  made  because  original  exhibits 
were  incorporated  instead  of  copy  thereof,  as  required  by  law,  that 
there  was  no  stipulation  to  use  original  exhibits;  that  counsel 
must  insist  that  the  lav/  be  followed;  that  the  original  exhibits 
were  needed  in  the  conduct  of  the  business  of  the  opposing  party. 
It  appears  that  the  exhibits  were   a  part  of  the  records  and  files 
of  the  banking  business  of  the  plaintiff  in  the  original  suit,  on 
whose  behalf  judgment  had  been  entered.   The  letter  further  re- 
quested that  he  be  notified  should  application  be  made  to  the 
court  to  approve  and  certify  the  docunent.   The  letter  emd  testi- 
mony of  Judge  Conger  was  given  under  oath  and  stands  undenied. 
His  testimony  further  showed  the  document  formerly  presented  to 
Judge  Conger  v/as  a  copy  and  not  the  original  to  vvhich  signature 
of  the  trial  judge  was  later  sought. 

This  record  further  shows  that  at  the  hearing  on  May 
22,  1942, -  counsel  for  petitioner  presented  copy  of  suggestions  and 
affidavit  and  notion  made  in  this  court  upon  which  he  obtained  an 
order  extending  the  time  to  file  report  of  the  proceedings.   It 
shov/s  that  he  reported  to  this  court  that  the  necessitjr  vras 
because  of  the  absence  of  the  trial  judge  from  the  jurisdiction 
of  the  court  and  that  the  petitioner  needed  more  tine  than  the 
rule  would  permit  a  trial  judge  to  grant;  and  that,  since  attorney 
for  plaintiff  resided  in  Chicago,  it  v/as  not  practicable  for  him 
to  present  an  application  for  extension  of  time  to  defendant  or 
some  other  circuit  judge  in  the  circuit  =   It  nov/  appears  from  the 
answer  of  the  respondent,  and  the  hearing  of  the  motion  of  May  15, 
1942,  that  respondent  was  not  out  of  the  jurisdiction  and  that 
there  were  available  other  trial  judges  in  the  circuit.   The 
record  conclusively  shows  that  at  all  times  respondent  was 
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available,  and  to  him,  application  for  extension  of  tine  for  fil- 
ing of  the  report  of  proceedings  could  have  been  nade  v.'ithin  such 
fifty  day  period. 

The  burden  is  upon  the  plaintiff  in  this  proceeding. 
Mandamus  is  not  a  v/rit  of  right,  and  no  intendments  can  be  indulged 
in  to  support  the  issuance  of  such  a  VTit.   The  one  seeking  it  must 
show  unqualifiedly  his  clear  right  to  the  v/rit.   People  vs.  Blair, 
292  111.  139;  Quernhein  vs.  Asselneior,  296  111.  494;  Murphy  vs. 
City  of  Park  Ridge,  298  111.  65.   If  it  is  doubtful  '/whether  a 
person  has,  by  law,  the  right  to  do  the  act  or  not,  the  writ  will 
be  denied.   People  vs.  Forquer,  Breese  104;  People  of  the  Stato  of 
Illinois  vs.  Azias  M.  Hatch,  33  111.  9;  People  vs.  Kohlsast,  168 
111.  37.   Mandamus  will  not  lie  to  compel  performance  of  an  act 
respondent  has  no  authority  or  duty  to  perform,  and  .allegations 
in  an  answer  not  denied,  are  adnltted.   The  People  vs.  Lueders, 
287  111.  107;  The  People  of  the  State  of  Illinois  vs.  Osias  M. 
Hatch,  33  111.  9;  Klokke  vs.  Stanley,  109  111.  192.   It  cannot  be 
used  as  a  substitute  for  an  appeal,  and  cannot  be  used  to  correct 
judicial  error.   The  People  vs.  LaBuy,  305  111.  11. 

We  arre  of  the  view  that  since  there  vies   no  report  of 
proceedings  in  proper  form,  containing  copies  of  exhibits  instead 
of  the  originals,  presented  to  the  respondent  to  approve  and  cer- 
tify, this  court  is  amply  justified  in  holding  that  the  wi-it  of 
mandajiius  should  be  denied  in  this  case.   Transcript  of  proceedings 
required  by  the  Civil  Practice  Act,  Sec.  74  (2)  is  in  lieu  of  the 
Bill  of  Exceptions,  provided  by  the  fcrm^er  Practice  Act.   Suttles 
vs.  Zimmeniian,  28?  111.  App.  316.   It  has  long  been  held  that 
original  exhibits  cannot  be  incorporated  as  part  of  a  bill  of  ex- 
ceptions, but  that  copy  thereof  must  be  used,   Pinkerton  vs.  Pinker- 
ton,  209  111.  App.  393,  395;  Martin  vs.  Todd,  211  111.  105,  108. 

The  record  in  the  case,  v/e  feel,  v/ell  substantiates  the 
claim  urged  by  respondent  that  petitioner  has  been  grossly  dilatory 
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and  negligent  in  his  nethods  of  delay,  v/nich  anount  to  laohes. 
Without  any  plausible  reason,  he  delayed  action  in  the  natter  fron 
October  until  May.   It  is  not  the  dury  of  the  trial  court  nor  of 
the  opposing  counsel  to  make  copies  of  exhibits  and  insert  then  in 
a  transcript  in  place  of  the  originals  so  that  there  nay  be  consti- 
tuted a  legal  and  proper  report  of  proceedings.   After  specific 
objections  were  nade  to  petitioners  fault;^  transcript,  he  did 
nothing  about  it  for  seven  r.onths.   This  delay  appears  nost  un- 
reasonable and  inexcusable,  especially  when  we  consider  that  during 
this  lapse  of  tine,  the  judgment  entered  by  the  trial  court  against 
petitioner  remains  uncollected  and  the  questions  lodged  against  its 
validity  undetermined. 

There  are  a  few  other  legal  objections  made  to  this 
petition  but  we  deem  a  consideration  of  sane  unnecessary.   The 
prayer  of  the  petition  for  Mandamus  should  be  and  saiae  is  denied, 
and  the  petition  should  be  and  sane  hereby  is  dismissed. 

T/VRIT  DENIED.   PETITION  DISMISSED. 
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Appellee,  Christine  Williams,  hereinafter  called  the 


plaintiff,  brought  an  action  at  law  against  appellant,  the  Alton 
Vifater  Company,  a  Corporation,  hereinafter  called  the  defendant,  to 
recover  damages  for  injuries  alleged  to  have  been  sustained  as  a 
result  of  stepping  in  a  hole  in  a  sidev/alk,  in  Alton,  Illinois, 
on  August  11,  1941. 

The  complaint  alleged  in  substance  that  defendant  vras 
engaged  in  operating  and  m.aintaining  a  v/ater  supply  system,  in 
Alton,  and  prior  to  August  11,  1941,  had  made  several  excavations 
in  a  sidevral!<,  that  defendant  negligently  failed  to  properly  repair 
this  said  sidewalk,  and  allov/ed  it  to  remain  open,  and  failed  to 
erect  any  barricade  or  install  any  lantern  or  warning  device  at 
night;  that  on  the  night  in  question  plaintiff,  while  carrying  her 
three  year  old  child  in  her  arms,  and  v/hile  in  the  exercise  of  due 
care  for  her  ovm  safety,  fell  into  the  excavation  and  sustained 
injuries,  and  that  she  suffered  a  miscarriage. 

Defendant  in  its  ansv/er  admitted  the  making  of  the 
excavations,  but  denied  any  negligence  in  the  filling  or  repairing 
of  the  same,  denied  that  it  was  allowed  to  remain  open  and  in  a 
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dangerous  condition,  denied  failure  to  erect  barricades,  or  install 
lanterns  or  other  warning  devices,  denied  generally  that  plaintiff 
fell  into  the  excavation,  and  in  the  alternative,  if  she  did  fall 
and  sustain  injuries,  it  was  through  her  lack  of  ordinary  care. 

The  case  was  tried  before  a  jury,  who  returned  a  verdict 
of  12000.00  in  favor  of  plaintiff.   After  motion  for  nev^/  trial 
was  argued,  the  court  rendered  judgment  for  $1000.00  upon  plaintiff 
entering  into  a  remittitur  for  a  like  amount. 

Principal  errors  relied  upon  for  reversal  are,  that  the 
verdict  v/as  based  upon  perjured  testimony,  and  the  court  erred  in 
not  granting  a  new  trial;  that  the  verdict  is  clearly  against  the 
manifest  weight  of  the  evidence,  that  it  is  so  grossly  excessive 
as  to  indicate  passion  and  prejudice  and  was  not  cured  by  the 
remittitur,  and  that  the  judgment  entered  by  the  court  is  grossly 
excessive. 

Plaintiff  testified  that  at  about  eight  o'clock  on  the 
evening  of  the  day  in  question,  v/hile  on  her  v/ay  to  a  night  ball 
game  and  while  carrying  her  three  year  old  child  in  her  arms,  she 
stepped  off- into  this  hole  and  fell  on  her  baby.   She  claimed  that 
the  sidevralk  was  dark,  and  that  there  was  no  light  or  barricade 
there.  At  the  insistence  of  her  nine  year  old  son,  v/ho  also 
accompanied  her,  she  went  on   to  the  ball  game  but  suffered  so  from 
her  alleged  injuries  sustained,  that  she  returned  home.   She  further 
testified  that  later  that  night  she  began  having  hemorrhages,  and 
miscarried. 

Plaintiff  is  corroborated  in  part  by  the  witness,  Flora 
Smith,  who  lived  upstairs  in  the  house  occupied  by  plaintiff  in 
that  she  met  plaintiff,  vihen   the  v/itness  vras  on  her  way  to  the 
ball  game,  near  the  scene  of  the  accident,  and  that  plaintiff's 
dress  was  v/et  and  muddy.   She  further  testified  that  she  later 
saw  her  about  one  o'clock  the  following  morning,  and  that  she  v/as 
standing  in  a  pool  of  blood. 
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Leo  Hesse,  a  mail  carrier,  whose  route  took  hir.i  over  the 
street  v^rhere  the  accident  happened,  testified  that  while  there  had 
been  warning  signals  and  barricades,  about  the  11th  of  August, 
the  excavation  was  filled  and  the  barricades  were  removed;  that 
thereafter  it  rained  and  caused  a  settling,  and  that  there  ■vras  a 
hole  there  on  August  11th  and  there  v/as  no  warning  present  at 
that  time. 

Dr.  Paul  J.  O'Neill  testified  that  he  visited  plaintiff 
professionally  on  the  l^th  of  August  and  that  he  would  say- 
definitely  she  had  been  pregnant;  that  plaintiff  and  her  husband 
gave  a  history  of  a  miscarriage  and  such  examination  as  he  was 
able  to  make  substantiated  this. 

On  behalf  of  defendant,  two  employees,  and  two  ex-employees 
testified  in  substance  thab  there  v;ere  barricades  and  lanterns  at 
the  site  of  the  excavation  and  that  bricks  had  been  laid  on  the 
excavation  and  that  they  v/ere  solid. 

Plaintiff  v/as  asked  by  her  attorney,  on  direct  examination 
if  she  had  ever  had  any  other  miscarriage  beside  the  present  one, 
and  she  replied  that  she  had  not.   On  cross-examination,  she 
repeated  this  denial  and  added  that  she  had  never-  had  any  trouble  with 
her  female  organs,  nor  had  she  had  any  female  trouble  before  August 
11,  19^1,  the  date  of  her  alleged  fall.   Dr.  v/.  M.    Billings, 
physician,  called  as  a  witness  for  the  defendant,  testified  to 
three  occasions  when  he  treated  plaintiff  for  abortions  or 
miscarriages . 

Upon  this  controverted  question,  it  is  strenuously  urged 
by  counsel  for  defendant,  that  the  verdict  was  based  upon  perjured 
testimony,  and  that  the  court  erred  in  not  granting  a  nev/  trial; 
that  plaintiff  v;as  conclusively  impeached  v/ith  respect  to  her 
condition,  and  her  testimony,  not  having  been  corroborated  by 
competent  evidence  should  have  been  disregarded.   This,  of  course, 
is  necessarily  predicated  upon  the  theory,  that  the  testimony  of 
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the  witness  Billings  v/as  true.   The  jury  sav/  and  heard  both  Mrs. 
ViJilliams  and  Dr.  Billings  testify,  and  apparently  saw  fit  to 
believe  the  former. 

Practically  all  of  the  cases  cited  by  counsel  for 
defendant,  on  the  theory  of  perjured  testimony,  are  cases  where  a 
motion  for  a  new  trial  was  involved,  on  the  ground  that  nev/ly 
discovered  evidence  disclosed  such  perjury,  and  have  no  application 
to  the  instant  case.   Particularly  in  the  case  of  Sev/ard  vs. 
Cease,  50  111.  228,  cited  by  defendant,  the  v;itnoss  testifying 
admitted  his  perjury,  and  made  oath  that  upon  a  new  trial  he 
would  retract  all  his  testimony  so  falsely  given.   This,  however, 
was  presented  in  a  bill  in  chancery  filed  to  obtain  a  new  trial 
at  lav/,  alleging  that  the  judgment  at  law  was  recovered  solely 
upon  the  perjured  testimon5^  of  this  one  v/itress. 

In  the  instant  case,  there  is  merely  a  conflict  in  the 
evidence,  on  this  controverted  question  of  fact,  as  between  two 
witnesses,  all  of  v/hich  was  submitted  to  the  triers  of  fact.   It 
v/as  the  province  of  the  jury  to  v/eigh  the  evidence  and  determine 
the  credibility  of  v/itnesses,  and  this  court  will  not  substitute 
its  judgment  for  the  verdict  of  the  jury  unless  the  evidence  is 
clearly  insufficient  to  support  the  verdict.   People  vs.  Morritt 
367  111.  521;  Schcllabarger  vs.  Nattier  289  111.  App.  473.   In 
the  event  of  a  conflict  in  the  testimony,  an  appellate  tribunal 
will  not  set  aside  the  verdict  of  a  jury,  unless  it  is  satisfied 
that  the  verdict  is  manifestly  against  the  vireight  of  the  evidence, 
Avey  vs.  Medaris  272  111.  App.  207;  Haynes  vs.  Century  Coal  Co. 
171,  111.  App.  83.   We  are  not  inclined  to  so  hold,  on  the  record 
before  us. 

The  fact  that  there  was  a  remittitur  of  $1000.00  does 
not  establish  the  fact  that  the  verdict  v/as  the  result  of  passion 
and  prejudice.   The  practice  of  filing  a  remittitur  is  well 
established  in  this  state  and  such  a  remittitur  is  not  to  be  taken 
as  a  concession  that  the  jury  was  actuated  by  passion  or  prejudice. 


stumer  vs.  Pitcliman  22  111.  App.  399;  aff'd.  124  111.  250; 
Fitzpatrick  vs.  California  and  Hav/ailan  Sugar  Ref .  Corp.  309  111. 
App.  215. 

In  the  case  of  North  Chicago  Street  R.  R.  Co.  vs.  Shreve, 
there  was  a  verdict  in  the  trial  court  in  the  sum'  of  ^)5000.00, 
based  upon  a  miscarriage  resulting  from  an  injury.   A  remittitur 
of  ^3000.00  v/as  made  and  judgment  against  defendant  ;/as  entered 
in  the  sum  of  ;[^2000.00  v;hich  the  Appellate  Court  held  v/as  not 
excessive.   In  the  case  of  Ilills  vs.  Oquawka  200  111.  App.  119, 
a  verdict  of  s!;'2000.00  hased  upon  a  m-iscarriage,  was  held  not 
excessive,  lie   are  not  inclined  to  the  belief  that  the  judgment 
of  ^1000.00  entered  by  the  Court  was  excessive,  and  finding  no 
reversible  error  in  this  record,  the  judgment  of  the  Circuit 
Court  v/ill  be  affirmed. 
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Tills  is  an  action  for  WTongful  death,  brought  "'oj   Inez 
Guess,  Administratrix  of  the  Estate  of  Charles  Ural  Guess,  deceas- 
ed, appellee,  who  v/ill  be  hereinafter  referred  to  as  plaintiff, 
to  recover  daraages  for  the  death  of  her  husbard,  beceuse  of  the 
alleged  negligence  of  the  New  Yoric  Central  Railroad  Company,  a 
corporation,  appellant,  who  will  be  hereinafter  referred  to  as 
defendant.   Plaintiff's  intestate  was  killed  by  a  collision  with 
a  freight  train  operated  by  defendant,  while  driving  a  motor 
truck  up  to  and  across  a  railroad  crossing  at  the  Village  of 
Olnsted,  Pulaski  County,  Illinois,  on  Deceuber  26,  1941. 

The  case  was  tried  vipon  complaint  and  answer,  before  a 
jury,  who  returned  a  verdict  of  i|3000.00  in  favor  of  plaintiff. 
At  the  close  of  plaintiff's  testlnony,  defendant  offered  a  raotion 
for  a  directed  verdict,  which  was  denied  by  the  Court.   Motion 
for  a  directed  verdict  was  not  ciado  at  the  close  of  all  of  the 
testimony.   After  verdict  defendant  filed  its -motion  in  the  al- 
ternative for  judgment  notwithstanding  verdict,  and  for  a  new 
trial,  which  motions  were  denied  by  the  court  and  judgment  entered 
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against  defendant,  from  which  jud^^neLit  it  brings  its  appeal  to 
this  court.   The  only  error  relied  upon  for  reversal  is,  that  the 
trial  court  erred  in  refusing  to  direct  a  verdict  for  defendant 
and  in  refusing  to  enter  judgment  notv/ithstanding  verdict. 

It  appears  froin  the  record  that  the  nain  track  of  de- 
fendant railroad  company  extends  in  a  general  north  and  south 
direction  through  the  Village  of  Olmsted,  and  is  straight  for 
ahout  one  half  mile  north  of  the  crossing  where  the  accident 
occurred,  that  west  of  the  main  track  at  the  point  of  accident, 
is  a  switch  track  and  a  house  track,  each  about  six  or  eight  feet 
apart;  that  the  street  crossing  where  the  accident  happened  is 
the  main  travelled  route  from  State  Highv/ay  #37  into  the  Village 
of  Olmsted  and  crosses  the  railroad  tracks  at  a  slight  angle 
bearing  from  southwest  to  northeast  and  is  paved  v/ith  macadam  or 
black  top;  that  there  was  standing  at  that  time  on  the  west  or 
house  track  a  box  car  estimated  by  various  vdtnesses  at  from  35 
to  87  feet  from  the  street.   A  rick  of  cord  v/ood  from  six  to 
eight  feet  high  variously  estimated  at  from  40  to  100  feet  from 
the  street,-  was  situated  west  of  the  box  car,  along  the  right  of 
way.   A  school  bus  was  parked  south  of  the  box  car,,  estimated  at 
from  10  to  £0  feet  from  the  street. 

On  the  day  in  question  at  about  four  o'clock  in  the 
afternoon  a  twenty-three  car  freight  train  of  defendant  company 
cajne  into  Olmsted,  travelling  from  north  to  south,  scheduled  to 
pass  through  the  village  without  a  stop.   Its  speed  is  variously 
estimated  at  from  tv/enty  to  thirty  or  forty  miles  an  hour.   Plain- 
tiff's Intestate,  driving  a  Chevrolet  pick-up  truck,  collided  v/ith 
the  train,  the  speed  of  the  truck  being  estimated  at  twenty  to 
twenty-five  miles  an  hour.   Practically  all  of  the  eye  witnesses, 
both  for  plaintiff  and  defendant  testify  that  the  whistle  was 
blovm,  while  most  of  them  testified  negatively,  that  they  paid  no 
attention  to,  or  did  not  notice  the  bell  ringing.   The  widow  tes- 
tified that  deceased  was  thirty-seven  years  of  age,  had  good 


hearing  end  that  his  eye  sight  v/as  good.   There  were  skid  narks 
on  the  pavement,  turning  toward  the  south,  at  about  the  west 
track,  which  v/ould  bo  about  seventeen  feet  from  the  point  of 
inpact  with  the  on-coning  train. 

The  record  shows  that  an  automobile  driven  from  the  east, 
going  in  a  v/esterly  direction,  on  the  seiae  street,  p.issed  in  front 
of  the  train,  narrowly  escaping  being  struck,  and  that  then  the 
train  collided  vath  the  truck,  resulting  in  injuries  to  plain- 
tiff's intestate  from  which  injuries  he  died  several  days  later. 

Clarence  Britt,  a  witness  for  plaintiff  testified  that 
the  cord  wood,  box  car  and  bus  would  obstruct  the  view  to  the 
north.   Harry  H.  Goins,  called  for  plaintiff  testified  that  the 
conditions  there  vrauld  ha^re  prevented  him,  (plaintiff's  intestate) 
from  seeing  the  train,   Ernest  Adcjns,  v/itnoss  for  plaintiff  tes- 
tified that  the  bus,  wood  and  box  car  would  interfere  witn  a 
person's  view  looking  north,  if  be  vrere  coning  from  tha  west  go- 
ing east.   This  witness  also  mentioned  the  car  going  west,  pass- 
ing along  side  plaintiff's  intestate,  just  before  he  got  to  the 
track  as  tending  to  obstruct  his  view.   Raj?-  Goins,  also  a  witness 
for  plaintiff  testified  that  the  bo:-:  cars  (he  testified  that 
there  v/ere  two),  the  bus  and  the  wood,  would  obstruct  the  view. 

It  is  not  claimed  on  behalf  of  defendant,  that  the  jury 
v/as  improperly  instructed,  or  that  the  court  erred  in  the  admis- 
sion of,  or  exclusion  of  evidence,  or  that  the  verdict  is  exces- 
sive. It  is  argued  for  defendant  that  plaintiff's  intestate,  at 
the  time  of  the  injuries  sustained  by  hin,  v/hich  resulted  in  his 
death,  was  not  in  the  exercise  of  due  care  and  caution  for  his 
o^Nn  safety.  This  is  the  sole  question  raised,  as  ground  for  re- 
versal of  the  judgment,  by  this  court. 

Provisions  of  the  Civil  Practice  Act  permitting  the 
trial  court  to  give  judgment  in  favor  of  either  party  notwith- 
standing verdict  v/here,  under  the  evidence  in  the  case,  it  would 
have  been  the  duty  of  the  court  to  direct  a  verdict,  do  not  change 
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the  comaon  law  rule  as  to  when  the  evidence  is  insufficient  to 
authorize  granting  of  such  a  notion;  and  the  court  must  consider 
all  the  evidence  in  the  light  most  favorable  to  the  non-iuoving 
party  to  determine  whether  there  is  any  evidence  to  support  his 
allegations,  having  no  authority  to  weigh  and  deternine  contro- 
verted questions  of  fact.   Capelle  vs.  Chicago  and  N.  V/.  Ry.  Co. 
280  111.  App.  471;  Illinois  Tuberculosis  Ass'n.  vs.  Springfield 
Marine  Bank  282  111.  App.  14;  McCarthy  vs.  Rorrison  283  111.  App. 
129;  McNeil  vs.  Harrison  and  Sons,  Inc.  286  111.  i^pp.  120; 
Gardiner  vs.  Richardson  293  111.  App.  40.   The  trial  court  in 
passing  upon  this  notion  would  have  no  authority  to  v;eigh  and 
deternine  controverted  questions  of  fact,  since  it  is  only  where 
there  is  no  evidence  as  a  natter  of  law  to  sustain  plaintiff's 
clain,  that  judgnent  notwithstanding  verdict  nay  be  entered. 
VVolever  vs.  Curtiss  Candy  Co.  293  111.  App.  586. 

It  is  argued  on   behalf  of  defendant  that  there  is  abso- 
lutely no  evidence  contradicting  the  fact  that  plo.intiff's  intes- 
tate drove  his  truck  on  to  the  crossing  at  a  speed  of  tv/enty-five 
niles  an  hour  until  he  was  upon  the  vi^est  track,  Dnd  that  that 
fact  standing  alone  would  be  sufficient  to  show  that  he  did  not 
act  v.dth  such  care  and  caution  for  his  o\\'n  safety  as  a  reasonable 
person  in  the  sane  clrcunstance  would  have  acted.   It  is  further 
clained  that  had  Guess  looked  he  could  have  seen,  the  train  approach- 
ing for  a  distance  of  sone  100  feet  v/est  along  the  highvi^ay  fron 
the  crossing.   In  the  case  of  Chicago  and  Northwestern  Railroad 
Co.  vs.  Hansen,  166  111.  623,  the  Suprene  Court  said,  "The  traveler 
nay  not  be  in  fault  in  failing  to  look  or  listen  if  nisled  with- 
out his  fault,  or  the  view  nay  be  obstructed  by  objects  or  by 
darkness,  and  other  and  louder  noises  may  interfere  v/ith  his 
hearing.   It  seens  to  us  inpossible  that  there  should  be  a  rule 
of  law  as  to  what  particular  thing  a  person  is  bound  to  do  for 
his  protection  in  the  diversity  of  cases  th^t  constantly  arise, 
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and  the  question  what  a  reasonably  prudent  person  would  do  for  his 
own  safety  under  like  circunstances  aust  be  ].eft  to  tne  jury  as 
one  of  fact."  The  evidence  showed  that  the  view  of  the  notorist 
approaching  the  tracks  frori  the  west,  was  obstructed  by  the  v/ood 
pile,  the  box  car,  or  cars,  and  the  school  bus,  as  well  perhaps 
as  the  car  travelling  in  the  opposite  direction.   There  is  sone 
evidence  to  the  effect  that  there  was  considerable  dovmgrade  go- 
ing west  fron  the  tracks,  thus  placing  plaintiff's  intestate  on 
nuch  lower  ground,  than  that  on  Vi/-hich  the  cordwood,  bus  and  box 
car  or  cars  stood  as  he  travelled  eastv/ard  toward  the  tracks, 
rendering  it  nore  difficult  for  hid  to  see  over  then  to  detect 
the  approach  of  the  train.   It  is  not  a  rule  of  law  that  the 
onission  of  the  duty  to  look  and  listen  will  bar  e   recovery  v/here 
there  are  facts  excusing  the  performance  of  that  duty,  and  it 
cannot  be  said,  as  a  natter  of  law,  that  a  person  is  in  fault  in 
failing  to  look  and  listen,  if  uisled  without  his  fault  or  v;here 
the  surroundings  nay  excuse  such  failure.   C  &  A  R  R  Co.  vs. 
Pearson  184  111.  586;  Penn  Co.  vs.  Frana  US  id.  398;  Chicago 
and  Northwestern  Ry.  Go.  vs.  Dunleavy  129  id.  132;  '• 

The  jury  were  to  deteniine,  as  a  question  of  fact,  in 
view  of  all  the  surroundings  whether  the  deceased  Vi^as  guilty  of 
contributory  negligence.   The  witness,  Ernest  AdariS,  testified 
that  he  heard  the  brakes  squeak  and  looked  and  saw   the  truck 
wheels  turn  south,  as  the  train  struck  the  truck.   There  vms  evi- 
dence of  skid  tracks  for  a  distance  of  about  17  feet  to  the 
point  of  inpact.   Whether  these  things  indicated  a  use  of  proper 
care  under  the  circunstances,  once  deceased  had  discovered  his 
danger,  and  if  previously  his  view  of  the  approaching  train  had 
been  obstructed  by  the  cordwood,  the  box  car  or  cars,  and  the 
school  bus,  were  questions  for  the  deternination  of  the  jury. 

In  viev/  of  the  fact  that  it  is  not  the  province  of  a 
court  of  review  to  weigh  the  evidence  and  determine  controverted 
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facts,  nor  of  the  trial  court  to  do  so,  in  tlia  first  instance, 
on  notion  to  enter  judgnent  notvdthstanding  verdict,  v/e  are  con- 
strained to  find  that  there  is  no  reversible  error  in  this 
record,  and  that  the  trial  court  did  not  err  in  not  allowing 
the  notion  to  enter  judgnent  notv;ithstan.ding  verdict.   The  judg- 
nent of  the  Circuit  Court  of  Pulaski  County,  will  therefore  be 
af f irned . 

AFFIRMED, 


Abstract 
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This  is  a  suit  for  injunction,  filed  in  the  Circuit 
Court  of  Randolph  County,  whereby  John  Skarha,  appellant,  who 
will  be  hereinafter  referred  to  as  plaintiff,  sought  to  restrain  - 
Randolph  County,  David  N.  Conn,  State's  Attorney  of  Randolph 
County,  and  Louis  Eeasley  and  Edward  C.  Zulley,  attorneys,  appellees, 
who  v/ill  be  hereinafter  referred  to  as  defendants,  from  prosecuting 
a  creditor's  suit,  filed  on  November  27,  194-1,  and  pending  in  the 
Circuit  Court  of  St.  Clair  County  against  plaintiff,  John  Skarha 
and  others,  based  on  a  judgment  for  Five  Thousand  Dollars  rendered 
on  March  1,  1937,  by  the  Circuit  Court  of  Randolph  County,  in  favor 
of  the  People  of  the  State  of  Illinois  for  the  use  of  Randolph 
County. 

It  appears  that  the  judgment  entered  in  Randolph  County 
in  1937,  was  based  on  the  forfeiture  of  a  recognizance,  which  was 
given  in  a  fugitive  from  justice  proceeding,  on  which  plaintiff 
was  surety.   Proceeding  thereafter,  and  using  said  judgment  as  a 
base,  the  County  of  Randolph,  the  State's  Attorney  thereof,  and 


1 


others,  filed  a  suit  in  the  nature  of  a  creditor's  bill,  in  the 
Circuit  Court  of  St.  Clair  County,  to  discover  assets  of  John 
Skarha . 

The  grounds  for  the  injunction  stated  in  the  complaint 
were,  that  the  State's  Attorney  of  Randolph  County  had  no  right 
to  appoint  Louis  Beasley  and  Edward  C.  Zulley,  as  assistant  State's 
.■^.ttorneys ,  and  were  not  authorized  to  bring  creditor's  suit  before 
the  Circuit  Court  of  St.  Clair  County;  that  Randolph  County  had 
no  authority  to  obtain  judgment  against  plaintiff  John  Skarha,  for 
Five  Thousand  Dollars,  and  therefore  had  no  right  to  bring  creditor's 
suit  in  the  Circuit  Court  of  St,  Clair  County;  that  the  suit  is 
embarrassing  to  the  plaintiff  and  others,  whose  property  is  sought 
to  be  subjected  to  the  payment  and  satisfaction  of  the  judgment 
against  Skarha.   The  prayer  for  relief  v/as  that  defendants  be 
restrained  and  enjoined  from  further  prosecuting  said  suit  in 
St.  Clair  County.   However,  no  writ  of  injunction  v/as  applied  for 
and  none  was  issued. 

To  this  complaint  defendants  appeared  specially  and  filed 
a  verified  motion  to  dismiss  the  cause  at  plaintiff's  cost.   A 
number  of  reasons  were  set  forth  therein,  the  principle  one  of 
v/hich  v/as  that  the  trial  court  v/as  without  jurisdiction  to  enjoin 
the  proceedings  pending  before  the  Circuit  Court  of  another  county, 
in  the  same  Circuit,  both  proceedings  being  in  chancery. 

Defendant's  motion  to  dismiss,  so  verified  together  with 
exhibits  and  plaintiff's  verified  complaint,  v/ere  duly  submitted 
to  the  court,  v/ho  allov/ed  defendant's  motion  and  entered  judgment 
against  plaintiff,  dismissing  the  cause,  at  plaintiff's  cost, 
from  which  order  plaintiff  prosecutes  his  appeal  to  this  court. 

It  is  assigned  as  error  relied  upon  for  reversal  that 
the  trial  court  erred  in  finding  that  it  did  not  have  jurisdiction 
to  proceed  because  of  the  pendency  of  the  suit  in  St.  Clair  County. 
The  statute  v/ith  reference  to  the  granting  of  injunctions  to  stay 
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a  suit  or  judgment  provides  as  follov/s;  "V/hen  an  injunction  shall 
be  granted  to  stay  a  suit  or  judgment  at  law,  the  proceeding  shall 
be  had  in  the  county  v/here  the  judgment  was  obtained,  or  the  suit 
is  pending;  but  the  writ  may  be  sent  in  the  first  instance  into 
any  county  in  this  state  \/here  the  defendants  reside".   Sec.  U, 
Ch.  69,  111.  Rev.  Stats,  1941;  109.352  Jones  111.  Stats  Ann.   In 
the  case  at  bar  the  proceeding  sought  to  be  enjoined  was  the 
creditors  bill,  filed  in  St.  Clair  County.   The  injunction  suit 
was  filed  in  the  Circuit  Court  of  Randolph  County.   The  fact  that 
the  original  judgment  was  in  the  Circuit  Court  of  Randolph  County 
was  immaterial.   The  primary  relief  sought  in  the  injunction  suit 
was  that  defendants  be  restrained  and  enjoined  from  further 
prosecuting  said  suit  in  St.  Clair  County. 

In  this  state  the  Circuit  Court  of  one  county  has  no 
power  to  supervise  the  judgments  and  decrees  of  the  Circuit  Court 
of  another  county.   Uhere  the  Circuit  Court  of  one  county  acquired 
jurisdiction  of  the  parties  and  the  subject  matter  of  a  suit 
before  the  filing  of  a  bill  in  another  county,  it  cannot  be 
enjoined  by  the  court  of  the  latter  county  from  proceeding  v/ith 
the  hearing  of  such  suit.   Brinkerhoff  vs.  Huntley,  et  al.,  223 
111.  App.  591;  Friedberg  vs.  DePew  200  111.  395; 

Garretson  vs-.  Appleton  Mfg.  Co.  6I  111.  App.  4'+3.   V/e  are  therefor 
constrained  to  hold  that  the  Circuit  Court  of  Randolph  Courty  had 
no  jurisdiction  to  issue  the  injunction  prayed  for. 

This  question  of  jurisdiction  is  so  clearly  decisive  that 
we  do  not  deem  it  necessary  to  consider,  in  this  opinion,  other 
questions  alleged  as  grounds  for  reversal.   The  trial  court  did 
not  err  in  dismissing  the  suit  at  plaintiff's  costs,  and  the 
judgment  of  the  Circuit  Court  of  Randolph  County  will  be  affirmed. 

Abstract 
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^  ^.iia  O  ^  ^ 
lis  is  an  appeal  by  Margaret  Viedenscbek,  plaintiff- 
Appellant,  (hereinafter  called  plaintiff)  from  an  order  of  the   City 
Court  of  East  St.  Louis,  allowing  aiaended  motion  of  Johnny  Perkins 
Playdium,  Inc.  a  corporation,  defendant-appellee  (hereinafter  called 
defendant)  to  vacate  a  judgment  entered  against  defendant  in  that 
court,  on  February  19,  1942. 

On  January  16,  1942,  plaintiff  filed  her.  complaint,  con- 
sisting of  three  counts,  asking  daiiiages  in  the  siom  of  $2500.00 
which  complaint  charged  in  substance  that  defendant  was  a  corpora- 
tion engaged  in  the  operation  of  a  bowling  alley  and  tavern  in  the 
city  of  East  St.  Louis;  that  on  July  15,  1941,  plaintiff  was  law- 
fully, at  the  invitation  of  defendant,  in  the  said  tavern;  that 
she  was  in  the  exercise  of  due  care  and  caution  for  her  ovm  safety; 
that  defendant  had  the  dutj''  of  keeping  the  tavern  in  a  reasonably 
safe  condition;  that  defendant  violated  such  duty  by  carelessly 
and  negligently  failing  to  light  the  tavern  properly  and  by  reason 
whereof  plaintiff  caught  her  foot  in  a  bracket  and  was  thrown  to 
the  floor  and  sustained  injuries.   It  v;as  also  charged  as  negligence 
that  defendant  failed  to  provide  sufficient  space  between  the 
stools  at  the  bar  of  the  tavern. 


Defendant  was  servtsd  with  summons  on  January  25,  1942, 
and  thereafter  failed  to  answer,  plead  or  otherv/ise  enter  its 
appearances  and  a  default  was  entered  against  it,  on  February  18, 
1942.   On  February  19,  1942,  the  Court  assessed  plaintiff's  damages 
and  entered  a  judgment  in  favor  of  plaintiff  and  against  defendant 
in  the  sum  of  $1,250.00.   On  March  30,  1942,  execution  was  served 
on  defendant.   On  April  1,  1942,  defendant  filed  a  motion  to  set 
aside  the  judgment  and  to  quash  service,  such  motion  being  filed 
more  than  thirty  days  after  judgment  had  been  entered.   On  April 
8,  1942  plaintiff  filed  her  motion  to  dismiss  defendsnt's  motion 
heretofore  filed.   On  April  11,  1942,  defendant  filed  an  cjriended 
motion  to  vacate  default  judgment  which  motion  set  forth  in  sub- 
stance that  defendant's  failure  to  answer  was  not  due  to  any  fail- 
ure of  defendant  to  exercise  diligence,  setting  forth  in  that 
regard  that  "defendant's  failure  to  appear  in  said  court  and  file 
an  answer  therein  was  not  due  to  any  failure  on  behalf  of  the  de- 
fendant to  exercise  diligence  in  its  o^im   behalf,  and  that  defendant 
believed  and  was  convinced  that  a  full  legal  defense  v/ould  be 
presented  in  its  behalf,  and  that  the  rights  of  the  defendant 
T"ould  be  fully  protected  in  this  suit;"  that  defendant  and  its 
officers  did  not  know  that  a  default  judgment  had  been  entered 
against  it  until  March  30,  1942,  thirty-nine  days  after  judgment 
had  been  entered;  that  defendant  had  c.  raeritorious  defense  to  the 
cause  of  action;  that  the  i-ules  of  court  of  the  City  Court  of  East 
3t.  Louis,  provided  that  in  all  cases  where  judgment  is  obtained 
by  default,  the  testimony  shall  be  taken  dovm  by  tne  Court  reporter, 
which  plaintiff  failed  and  neglected  so  to  do;  that  plaintiff 
having  previously  demanded  trial  by  jury,  did  not  waive  such  trial 
by  jury  at  the  time  default  was  taken,  and  that  the  order  of  court 
did  not  show  that  defendant  was  called  in  open  court  as  required 
by  law. 

It  was  agreed  that  all  motions  and  answers  thereto  be 
presented  at  one  hearing.   On  October  9,  1942,  the  Court  entered 
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an  order  setting  aside  and  vacating  the  judgment,  and  from  this 
order  plaintiff  prosecutes  her  appeal  to  this  Court. 

It  is  assigned  as  error  relied  upon  for  reversal,  that 
the  trial  court  was  vdthout  jurisdiction  to  set  aside  the  judg- 
ment, and  that  the  court  erred  in  setting  aside  said  default  judg- 
ment.  Vfhere  more  than  thirty  days  have  elapsed,  as  in  the  instant 
case,  since  the  rendition  of  the  judgment,  the  only  proceeding 
available  to  set  aside  the  judgment  is  a  proceeding  under  Section 
i  72  of  the  Practice  Act.   Seitner  and  Cherry  Co.  vs.  Board  of 
'  Education  283  111.  App.  392;  People  vs.  Thon  374  111.  624;  Cramer 
vs.  Commercial  Men's  Ass'n.  250  111.  516;  McCord  vs.  Briggs  and 
Turivas,  249  111.  App.  516. 

The  function  of  a  motion  under  said  Section,  such  as 
made  by  defendant  is  to  bring  to  the  attention  of  the  Court  and 
to  obtain  relief  upon  errors  of  fact,  such  as  death  of  either 
party  pending  suit,  or  Infancy,  where  the  party  was  not  properly 
represented  by  guardian;  or  coverture  v/hen  the  common-law  dis- 
ability still  exists;  or  insanity  at  the  tine  of  trial;  or  a 
valid  defense  exis-oing  in  the  facts  of  the  case  but  which  v.dthout 
negligence  on  the  part  of  the  defendant,  vjbs  not  made,  either 
through  duress  or  fraud  or  excusable  mistake,  these  facts  not 
appearing  on  the  face  of  the  record  and  being  such  as,  if  knovm 
in  time,  would  have  prevented  the  rendition  and  entry  of  the 
judgment.   People  v.  Noonan,  276  I].l.  430,  i.e. p.  437;  Marabia 
vs.  Thompson  Hospital,  309  111.  147  I.e.  152;  People  v.  Bruno, 
345  111.  449,  I.e.  452;  People  v.  Ogbin,  368  111.  173,  I.e.  175; 
Linehan  v.  Travelers  Insurance  370  111.  157;  People  v.  Thon,  374  . 
111.  624,  l.'c.  629;  Chapman  v.  North  American  Insurance  Co.,  292 
111.  179. 

We  find  nothing  in  this  record,  as  set  forth  in  defend- 
ant's amended  motion,  that  vrould  bring  this  case,  within  the  rule 
as  above  stated.   The  record  shows  that  on  the  25th  day  of  January^ 
1942,  process  of  summons  was  served  on  Roy  Bruder,  vice-presi- 
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dent  of  defendant  corporation.   Nowhere  does  defendant  attempt 
to  explain  v/hy  it  failed  to  appear  and  defend  the  suit  against 
it,  and  the  statement  that  "the  defendant  believed  ojid  was  con- 
vinced that  a  full  legal  defense  would  be  presented  in  its  behalf 
and  that  the  rights  of  the  defendant  would  be  fully  protected  in 
this  suit",  is  far  from  any  shovdng  of  due  diligence  required  by 
the  law.   In  order  to  have  shoiATi  duo  diligence,  there  should  have 
been  a  showing  as  to  why  the  action  vras  not  defended  and  a  de- 
tailed statement  of  the  facts  constituting  the  excuse.   Edvmrds 
vs.  McKay,  73  111.  570.   The  statement  that  a  full  legal  defense 
v;ould  be  presented  in  its  behalf,  seems  to  be  an  allegation  of  a 
conclusion,  and  a  dependance  upon  some  vague  third  person,  to 
present  the  defense  for  defendant.   It  is  fundt'ji:.ental  that  dili- 
gence is  a  personal  matter,  and  can  hardlj?"  be  delegated. 

It  is  contended  on  behalf  of  defendant,  that  the  com- 
plaint filed  by  plaintiff  is  insufficient,  and  v.lll  not  support 
a  judgment,  even  in  default,  and  therefore  the  court  did  not  err 
in  setting  aside  the  judgment.   This  appeal  is  from  the  order  of 
court  setting  aside  and  vacating  the  default  judgment  entered. 
The  issue  "made,  therefore,  and  the  judgment  sought  concern  only 
the  setting  aside  of  the  original  judgment  entered,*   People  vs. 
Green,  355  111.  468;  Jacobson  vs.  Ashkinage,  337  111.  141.   We 
are  not  called  upon  to  pass  upon  the  sufficiency  of  the  original 
pleading,  for  the  issues  herein  involved  are  distinct  from  the 
principal  suit,  and  the  judgment  rendered  is  a  separate  judgment. 

It  is  earnestly  contended  on  behalf  of  defendant,  that 
defendant  was  entitled  to  a  hearing  before  a  jury,  and  that  de- 
fondant's  right  to  a  trial  by  jui-y  was  specifically  preserved 
until  such  time  as  the  plaintiff  v^aived  her  right  to  trial  by 
jury.   By  introducing  evidence  and  submitting  the  case  to  the 
Court,  without  a  jury,  plaintiff  v/aived  the  jury  trial  thereto- 
fore demanded  by  her.   Harris  v.  Juonger  289  111.  App.  467;  Mid- 
land Contracting  Co.  vs.  Toledo  Foundry  and  M.  Co.  154  Fed,  797. 
Under  Section  64  of  the  Practice  Act,  in  order  to  obtain  trial 


by  jury,  -after  plaintiff  had  waived  sucii  trial,  defendant  ;vould 
have  to  make  its  motion  at  the  tine  of  such  v/aiver  to  obtain  a 
trial  by  jury.   This,  of  course  was  not  done,  and  we  find  no  merit 
in  this  contention. 

It  is  also  claimed  by  defendant  that  the  court  did  not 
err  in  setting  aside  the  default  judgment,  for  the  reason  that 
the  rules  of  court  required  that  the  testinony  in  o  default  judg- 
ment should  be  taken  do^vn  by  the  Court  reporter.   The  fact  that 
a  court  may  have  entered  a  default  judgment  without  observing 
rules  of  the  court  which  were  of  record  does  not  constitute  o.n 
error  of  fact,  as  courts  take  judicial  notice  of  their  ovm  records 
and  such  records  are  always  constructively  before  the  Court. 
Cramer  vs.  Commercial  Men's  Ass'n.  260  111.  516;  Pisa  vs.  Resek, 
206  111.  344;  Waldron  vs.  Tarpey,  234  111.  App.  287;  McNulty  vs. 
White,  248  111.  App.  572. 

The  defendant  herein,  having  permitted  judgment  to  be 
taken  against  it,  and  not  having  shown  in  its  motion,  that  it  had 
a  valid  defense  existing  in  the  facts  of  the  case,  but  which 
without  negligence  on  the  part  of  defendant  was  not  made  either 
through  duress  or  fraud  or  excusable  mistake,  these  facts  net 
appearing  on  the  face  of  the  record,  and  which,  if  knov/n,  would 
have  prevented  the  rendition  of  the  judgment  ,  the  trial  court 
was  not  justified  in  allov/ing  the  motion  to  set  aside  the  default 
judgment  heretofore  entered.   The  court  having  erred  in  doing  so, 
the  judgment  of  the  City  Court  of  East  St.  Louis  is  hereby  reversed, 
and  the  cause  will  be  remanded,  v/ith  directions  to  deny  the  notion 
of  defendant  to  vacate  and  set  aside  the  judgment. 

REVERSED  AblT)   REI'MI^IDED  MTH  DIRECTIONS. 
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This  is  an  appeal  by  the  plaintiff  from  a  Judgment  for 
defendants  entered  on  the  verdict  of  a  Jury,  as  directed  by  the  court, 
at  the  close  of  the  evidence.  Defendant  Newman  is  the  owner  of 
pi^emises  known  as  1839  Indiana  Avenue  in  Chicago,  Defendant  Tanner  ie 
the  agent  of  Catherine  Newman,  who  negotiated  a  lease  with  the 
plaintiff  of  these  premises.  The  lease  was  executed  ivl&y  22,  1940,  by 
Catherine  Newman  to  Joseph  Palaggi  and  Theresa  Palaggi,  his  wife, 
as  lessees.  The  lease  provides  the  premises  are  to  be  used  as  & 
boa3?ding  house.  The  term  of  the  lease  lavf  rom  July  1,  1940,  to  the 
30th  day  of  June,  1942,  at  a  rental  of  $75  per  month.   The  lease 
contains  the  usual  covenants,  among  which  are  that  the  lessees  have 
examined  and  know  the  conditlDn  of  the  premises  and  received  the  same 
in  good  order  and  repair,  that  no  representations  ag  to  the  condition 
and  repair  of  the  same  have  betsn  made  prior  to  the  execution  of  the 
lease;  further,  that  the  lessees  will  keepnthe  premises  in  good 
repair,  and  le  or  shall  not  be  liable  for  any  damages  occasioned 
by  a  failure  to  keep  the  same  in  repair* 

On  the  south  side  of  the  building,  on  the  outside  of  it,  was  a 
stairway  which  could  be  reached  through  a  door  from  the  rpom  on  the 
first  floor  occupied  by  the  plaintiff.  This  door  opened  onto  a 
screened  porch.  The  stairway  led  down  to  the  yard.  It  was  of  wood 
and  about  3  feet  wide.  Plaintiff  lived  in  this  building  with  his 
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wife  and  daughter,  Catherine  McAullffe,  and  her  husband. 

Early  on  the  morning  of  October  16,  1940,  plaintiff  was  disturbed 

by  the  barking  of  a  dog  In  the  yard.  He  determined  to  etop  It, 

opened  the  door  of  his  room  and  started  iown  the  steps.   The  second 

step  from  the  bottom  of  the  stairway  broke,  and  plaintiff  was  thrown 

and  Injured,  He  had  never  walked  down  the  stairway  before  and  says 

he  had  never  seen  It;  that  he  looked  at  the  steps  as  he  went  down 

but  did  not  see  anything  wrong.  He  says,   "I  Just  put  my  foot  on  It  and 

boom.   I  fell  -  -  -  the  steps  broke,   I  fell  on  the  cement  and  broke 

my  left  knee  and  my  right  shoulder,  «  Plaintiff  was  first  taken  to  ...ercy 

Hospital  and  afterwards  to  the  Wesley  Hospital  where  an  operation  wag 

performed  by  Dr.  Kreusoher,  His  son,  Dan  Palaggl,  was  with  him  when 

he  went  to  see  the  building  before  renting  It,  He  went  Inside  It  but 

did  not  see  the  stairway.  He  moved  Into  the  building  In  June  1940, 

Plaintiff  signed  the  lease  by  his  mark.  His  wife  also  signed  It,  His 

son  Dan  told  him  to  sign  It,  Plaintiff  says  the  man  who  brought 

the  lease  to  him  said  It  didn't  mean  anything;  that  he  could  go  Into 

possession  any  time  he  wanted  to.  Plaintiff  has  lived  In  Chicago  43 

years  aiid  has  owned  buildings  which  he  rented  to  other  people.  He  says 

he  cannot  read.   He  moved  out  of  the  building  last  year.   He  did  not  have 

In 
any  work  done  on  the  building  after  he  moved/ except  cleaning.  Plaintiff 

had  been  receiving  treatment  from  an  eye  specialist. 

Plaintiff's  son  Dan  testifies  he  was  not  present  when  the  lease 

was  sl'Tied  but  went  to  the  property  two  or  three  months  before  his 

father  moved  In,  He  saw  the  steps  before  plaintiff  moved  In  but  did  not 

pay  any  attention  to  them.  He  says,   "Before  the  accident  the  steps 

appeared  okay  to  me, «  He  examined  the  steps  after  the  accident  and  saw 

a  piece  broken  off  the  second  step  from  the  bottom.  The  piece  was  about 

a  foot  and  a  half  to  two  feet  long.  There  was  a  new  break  along  the 

middle  part  of  It.   It  appeared  to  be  In  a  rotten  condition  and  had  been 

there  for  culte  some  time.  He  says,  "The  Inner  part  was  sort  of  rotten, 

and  the  outside  was  a  new  break,  "  He  called  an  ambulance  and  had  his 
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&ri.oo9a   9dT     .aq^ta   oiiiJ^  awof  *93n:s;ta  bit&  «icpgt,f4#>  3^©  looA  ftriJ  feanftqo 

nwoTxl*  8BW.  Ititnljslq  &£ie   t^ofo'xd  Xit'^^ntH^a   Biit  lo  mo??o£f  arfj  aot^  qaJa 

axaa  *jouj  eiotecf  •^taw^lBd'a   ^tit  tvnob_  bfsilaufi  tayaes  h&d  »H     pbe^ulal  6n« 

nvob'^^RSw  Bd  9a  sqs^s   srli  in  basiool  Bd  t^t  lit.  n99B  t9v^a  bnd  Bd 

boB  it  no  toot  xm  iuq  Jewf^  I"      ,at»2  sH     »:gnfn^  '§^nidixit&  ««8  ion  btb  tud 

aioicf  5nfl  tfasmso   ©rf*  ne  list  1      ,9ioncf  aqsjts  etd^f  «  -  ^    •■:--,^  X      .mood 

^o--t9;A  0*  n9i&:f  ;faiJtl  aaw  t^i;f«iel<l     »  .tsfiluoris   Jx^lt  "^ffl  bfl«  aexii  *l9X  X« 

^BW  noi;fjn«?qo  n«  »^9riw  la^lqsoH  t«Xe»Vi'  «iii«t  oi  Blyt»nt9iTiA  Jtas  Xs^iqsoH 

is»riw  ffllri  jaSJisr  aisw   ,i38sXjB«i  asQ   teoR  «iB     »iaidoawaaa  ,*'«1  i;cf  i>«t«'jo'^»q 

;twc[  ;tl  eftlsfli  Jn9w  eS     •JTJt  saitfa©^  STtolecf  gfllfiXIwcf  ad*  sea  o;^  ;fiX9w  ad 

.0*61  amrX,  al  ^albltud  ftjcfd-  oJoX  ^svom  sH     ♦t^^^Xfi^a   ad:^  ges  ;fofl  6Xft 

aiH      ♦*!  bsttgts  o«X.»  slX?:  alH     ♦al-xaa  «Xd  t<{  »«j5sX  sdi  Jberg^Xa  ItiJniBX*! 

td-guotd  odvi  ftjsiB  «d^  a-tc-sg   MXiral»£^   .»^i  «SX9   o«r  ji^d:  X)Xo;r  asQ  i|oa 

ocTfll  ©s  6l«oo  Qd  i»di   i-gatd^xi^  tif^  t*ai>tb  it  JbXea  aid  otf  a^AoX  ©rl* 

SJ^  &g&9ld^  nt  bBvtl  B»d  Wtiatem,  ^9t  b»fa»w  9d  9mti  x^a  iioisaooaoq 

ax>3a  all     .^fqodqieflito  o;^  bstadi  •d  doldv  ainal&Xit/cf  i>$nvo  a«c(  £(ts  a'XBd^ 

varf  Jen  5X5  ©H     ,'s&qx  ^'&^l  '^ntbltud  ari3-  lo  J^i/o  5»v©ffi  aH     .ft*9i  ioein*^  9d 

\1t:tntAl^   .^nXfiBsX©  a'qsoxsN&svcm  ©rf  nsJtJB  giiXMli^rf  ari^  no  wab  iiQV  ^a 

sesftX  «ritf^  flcriw  JneasTug  ton  anv  ect  a«XlJ:*8fi*  aaG  xica  a '  ItiiinXsXI 

'■  'felri  sitolacf  (sritnom  sfinriit  •so  o«r*  •^$'s©qo"iq  edt  oi  Jnsw  ;f*rc[  b&pr.tB  a»w 

d-on  1)16  a-wtf  at  Sftvooi  1:T:l;riiX«Xq  e«iolecf  aq6;^8   edt  vet  ©H     •at  ftfnrcm  rieifJAt 

eqeits   «rf;r  :^nsf>ioo«  exlsJ  ©tolsQ"      tfiXAB  oH     ♦««ti*  oi-  noXins^tf^a  x^^  X^^ 

w^ae   bns  i-noJblooa  9d^  iscTIb  aq^Je  «rf*  i^arrXfluixt^  aH     "  «©«  o.t  x^o  bBiAeqqa 

iuoda  ejaw.  90  9lQ  erfP      .jeo^J^ocJ  ©dt  eioit  qr»iJa  J&flOd»a  ari:f  llo  fl«3loicf  »ooiq  a 

«d;f  ScoXe  iLaeTcf  w«ix  «  aA«r  s'xarfT     «saoX  ^9«t  ow;t  cd"  ^Xiexi  a  baa  ioat  m 

aedcf  b&d  baa  aotJlbnoo  a^^ov  a  at  ttd  oi  beiarnqqa  t]^,  ,^.^^tJL..X%.^vu;i  .^Ibbta 

^asticn  lo  S^^B  asw  tiaq  TonnX  s^lT*    laXAs  ^H     •oai^t  fiiaoa  ei^'Xup  %Qt  j^^ 

siil  6Brf  hHB  9&aALtsdma  aa  £>aXX«a  eH     •*  «iA3icf  v»n  a  qaw  ei^Xe^uo  edi  baa 
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father  taken  to  the  hospital.  His  brother-in-law,  Timothy  ^iCAullffe, 
was  with  him  when  he  looked  at  the  statt'way,  Dan  made  the  application 
for  his  father  to  rent  the  building.  He  never  looked  at  the  stairway 
before  the  accident  and  had  never  been  up  or  down  it, 

Tim  MoAullffe,  the  eon-in-law  of  plaintiff,  says,  "I  saw  the 
stairway  on  the  south  sl'^ie  of  the  building  before  the  accident.   It 
appeared  ail  right*"  He  looked  at  the  stairs  after  Che  accident  ano  says 
there  was  a  break  in  the  second  step  from  the  bottom,  a  piece  two  feej 
long  was  off  the  center.  It  was  corroded  in  the  Center,  but  oa   the  ends 
you  could  see  It  was  a  fresh  break, 

Catherine,  the  daughter  of  plaintiff  and  wife  of  Tim,  testified 
she  was  living  with  her  father  at  the  time  he  got  hurt,   Bhe  went 
downstairs  and  found  her  father  unconscious  at  the  bottom  of  the  stairs 
and  went  upstairs  to  tell  her  mother*   Shevused  the  same  stairway.   She  di( 
not  look  at  the  broken  step  until  about  three  hours  afterward^  when  she 
saw  it  was  broken  and  rttted. 

This  is,  we  think,  a  fair  statement  of  the  facts  in  the  case.  The 
evidence  certainly  falls  to  sustain  the  allegations  of  the  complaint 
that  defendants  "at  the  time  of  leasing  the  premises  to  the  plaintiff  and 
for  a  long  time  prior  thereto,  knew  of  the  dangerous  and  unsafe  condition 
of  the  stairway  alongside  of  the  building  and  of  the  latent  defect  of  the 
steps  of  said  stairway  and  fraudulently  and  wilfully  concealed  said 
knowledge  of  the  latent  defects  of  said  step  and  steps  of  stairway  from 
the  plaintiff  on  and  before  the  leasing  of  the  premises,"  There  is  not 
a  scintilla  of  evidence  tending  to  sustain  these  allegations  of  the 
complaint. 

While  citing  other  cases  plaintiff  aeems  to  rely  particularly 
upon  two;  namely.  Smith  v.  Morrow,  220  111,  App.  627,630,  and  Woods  v, 
Lawndale  Snt  rprises,  Inc»,»  30 g  111,  App*  570,   In  the  Smith  case 
plaintiff's  Intestate  died  as  a  result  of  Injuries  sustained  when  a 
balustrade,  or  balcony,  which  was  a  part  of  a  porch  used  in  common  by 
tenants  and  of  which  the  landlord  retained  control,  gave  way.   There 


.aoid-JsolXqqs  &si}  ^b^ia  aaa  ■■*tBWti^f§  ed*  #*  b«fcol  ©ri  wedw  mAo  riffiw  saw 
•^aw-siaj*  9d?  Jb  fiealcol  ipyBa  oH     ♦50Xi)XJti;cf  ©riiT  ;tfl6i  o*  ladd^at  aid  tol 
,*1  mot  to  qu  neecf  'xsy©!!  b^  J&ce  ifnsMooA  8fj[«>"  siQlscf 
#41  WAS  X» ,  «BtJSB   ftllJt;rfiX«Xq  to  wbX-u4-P08  ed^t   jtmXJtfAoM  aiT 

vv;«8  bn&  taebtooA  9iii  teits-  Bii&iB  edi  d^a  6M00X  eH     »*  ,#£^i'x  J^||»  J&rijBsqqjB 

te©t  ow*  9o@Xq  a   ^o^fod  exfj  aio'il  qeJa  ^000 se   ©ri^t  al  ijasicf  b  bbw  siisiiJ 

a6ne   srf*  r<.  *ucf   ^"Ta;j0a&  arfj    oi    bBBoi'tca   sjsw  dT      t'ls^neo   SiiJ   tlo  sjbw  ^noX 

tjx^v  adl?     ♦;^^:Jwi  ;ro§  euci  mt^  edi  Ja  nefl[;tA*4 fsd  il;tXw  g^XviX  8«w  ©da 
goilisd-s   9£[}  Ito  so^^ocf  wit  ia  auoloBSiooav  i&di»l  led  bauo't  baa  BttatBomob 

eris  n»xlw  ^JSnawie'^lB  aiuod  99T:rfJ  iuo<i&  IXttiu  qa-te  ceioicf  eriJ  :fA  3I00X  ^on 

^At^^iifd'S  £>xi&  neitctd  saw  ttl  vj^s 

iifaXBXqmoo  edi  to  anoX^AseXXjB  0£t^  fiiA;f8jj$s  0^  aXiAl  '^X/iXa^'xso  son^i^Xve 

5n«  ttiitalaLq  9dt  Qi  seislmsaq  Bdt  j^ils«©X  lo  9aLl4  *dt  tm*  BtCiBbaet^b  isdi 

oiilbaoo  elmau  baa  awo^sjgyp'*^  ^^  to  weni   ^oJsrteri?  icXiq  eoXJ  gnoX  b  lol 

9di  to  ^oetsb  ^aei^BX  exi^  to  bti»  '^alblttsd  9di  lo  o^Ib^oXb  X'^^'^XB^a  exi^  to 

bijsa  l)dX£eoaoo  ^XXutXXw  bas  %ltnBlubUM'tt  im&  xm^tAta  bl&a  to  aqs^a 

HOit  -^aw-jiBJa   to  aqed-a   b£i&  qs^ta  Jbiaa  tp  a*oat®^  SnaifAX  adit  to  a^AsXwoxii 

i^ofl  aX   eiSilT     '•  ♦asaXasiq  9dt   to  gjisXaAeX  ari*   ©"jot^  baa  no  ttXi'nXAXq  arl^ 

exi^  to  anoXitBgeXXB  Basd'j  cilM^if^,  oi  sxiX^iied'   aonobXvf  to  BXXX^xxXoa  a 

,;roXBXqiaoc 

XXiAXwoXJiaq  xlei  o^  »ffl99»  ttX;rnXBXq  aea-ao  ledto  gnX^Xo  eXXxIVi 

»v  qX>QoW  i>xiB   ,05s  *fS9  .qqA  .XXI  Osa  ^woi'iyJfa,  ,«Y  dt^Xm^    t^XaxBAfl  jow*  noqu 

eaBo  ^Xme  Qxl*  nl    ^^^Til^  j^qjqA  ^XXI  Spft.  y.ofll   ^aaaXiqioJcg  eXBXtgiraJ 

B  naxfw  X>9aX£;^ai/8  aaX'xi/tnX  to  ;fX{rB$'x  a  ba.  £)oXJb  o;tJ!i;^Be;fflX  a'llXtfflXAXc 

Ycf  rroniinoovjtti:£)9aiJ  dotioq  a  to  JiAq  a  a  aw  daXdw  t^tflooXAd  10   ^.Bb&nijiuL&c 

•laxlT     ^XAW  9VA3J  ,Xon;rfioo  ijacXA^eT.  fitoXfiKSAX  8xl;f  doXxlw  to  j&na  s^^nAfiad^ 
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was  evidence  tending  to  show  the  ends  of  the  rails  had  decayed,  and 
that  nails  by  which  the  rails  were  attached  had  meted,  etc.  The 
trial  court  Instructed  the  jury  to  r  turn  a  verdict  for  defendant  and 
entered  Judgment  accordingly.   The  Appellate  Court  reversed  the 
Judgment  and  remanded  the  eauee,  saying  that  there  was  a  question  for 
the  Jury.  The  opinion  also  said  that  a  latent  defect  was  not  limited 
to  a  defect  hidden  from  eight  but  also  included  a  defect  hidden  from 
knowledge.   In  the  Woods  case  the  plaintiff,  who  was  an  employee  of 
defendant's  tenant,  w»s  Injured  when  an  overhead  light  globe  fell 
upon  him  while  he  was  putting  a  screen  in  a  transom  to  the  entrance  way 
to  a  stair  and  a  part  of  the  building  of  which  the  landlord  had  retained 
control,   A  Judgment  for  the  plaintiff  was  reversed,  the  Appellate 
Court  saying  that  it  was  the  duty  of  the  trial  Judge  to  have  directed  a 
verdict  for  defendant.  Neither  of  these  oases  is  apf>licable  here.   The 
imcontradicted  evidence  shows  defendant  landlord  had  demised  the  whole 
premises  and  did  not  retain  control  of  any  part  of  it,  while  the 
plaintiff  had  covenanted  to  keep  the  place  In  r-^pair,  and  that  he  had 
received  it  in  good  condition.  Both  suits  were  by  third  parties  while 
here  one  of  the  lessees  bring?  the  suit* 

The  court  did  not  err  in  directing  the  verdict ,   The  Judgment 
will  be  affirmed* 


AFFIRMED, 


O'Connor, Je,  concurs.,;   ., 
Mr,  Justice  McSurely  participated 
in  the  decision  of  this  case  but 
passed  away  before  the  opinion  was 
filed. 


bciB  ^bBxacsb  b^  ali»i  wCtf  lo  aJtoe  edit  wcjd*  o*  gx  ^DCfllilve  ««w 

PriT      ,  JjfiSBtn  bAd  bsAo&ita  s^sir  ettsn  »tif  doldv  x^  alien  ;t&d^ 

ba»  ftiBba9\Bb  tot  Sotbn^  m  anu^fa  ot  x«sut  9di  bf^ioani^al  :tiuoo  leli* 

9sii  fssan siren  tnxsoO  •*«Il9qqA  «rfT     ,'\tl3cl&T[oooa  JaaatslSut  6ei©?n« 

lot  floiifssjjp  «  asw  9n^^  iadS  ^xiJh(^3a    ^sai/AS  erl;^  b9bajai9^  bsm  inBtt-gbul 

bBtteill  Jofl  SAW  tf'ostafii  ^nsd'fll  a  ?.ari^  bl&B   oaI«  aoixjlqc  «£lT      ."tii^C  **** 

aont  nsMiil  *09t»6  a  bQbulonl  oela  ;^utf  ^^et^is  aont  n^bbid  toelefi  a  o* 

1:o  ss"^oIqars  tiM  saw  odx   ^litinlMlq  edt   9hbo  b&coW  edit  iiI      .©^belwenJl 

list  9<JoIs  d-xlgil  i!)r,6ritflvo  a&  a^dxi  b'  iw   ^trsjaneit  s'^jcuibnetal) 

X«w  9onB'i;tno  erf*  o*  0108081;?  s  nl  nee^roft  js  ^ni^Juq  law  •((  •Ililir  mlrf  noqu 

b9al&iei  b3d  bnolbti&l  9d&  doixfwto  gniellird  «riJ  to  Jtjsq  «  B/w  lijetfa  b  orf 

sJ^AlIeqqA  wlJf    tJbeBi?)voTt  8«w  tti*ni«Iq  •dS  lot  Jcefflgfewt  a     .Xoi*flo» 

a  tf»io&ttb  9TJM1  ot  •g^jwt  l&iit  9d1t  to  X!^w-&  9J^*  sjbw  J^i   ^Brf;t  jclXBa   JiiroO 

erfT     .©leri  ©Idjsollitci  '?j3o  ©sad*  to  iedil9M     .^ua&neteJb  not  S'oIMst 

siloxiw  ©liit  feoBlffisl)  fiiiti  fjicISftaX  ^nsbnstsfi  »voda   90fl«.&iv8  fc«toifiai;tnoonu 

ariif  sXJLrfw   ji-Jt  to  tfnaq  i!;nA  to  lonifnoo  tU&ii^'s:  toa  JbiA  ba&  ■salfflanq 

bsri  9xi  ii'ji'i  bnA   tilBq^i  nl  ©Oialq  ndi  qaei  0;^"  f>©*nBxi«voo  £«tf  ttiJnlAlq 

9X±xfw  a^IcfTsq  btlxl;?  ^^  <sn9V  ailim  d^o8     ^aclilbmoo  boog  ni  ?1  fiavieosrr 

*i^iue  9rf;f    '>3«li<J  »e©9»9X  erfd"  to  ano  ««6ix( 
;tn6!J!S&jjr,  Gd'S      ,cfoif)iiV  eriJ  jfil;f»»rtlt>  r.'  - —   •^'n   f5i&  fiuoo  ©rfT 

.^6iHi2tta  ed  XXlw 


»QSiua''n^ 


bBfaqlolttBq  xXsTCirBoM  eoid-sut  <*tM 

*ir<i  98«o  slilcf  to  nol8Xo9l)  sri*  ai 

a«w  flclniqo  «ri*   ertotscf  t^wB  beaaaq 

.I)9XXt 


42534 

) 

EVA  BRYANT,  ^.) 

APpHiee,  ^^  )  APPEAL  FROM 

▼♦       ""•'---w  ^^  ^       SUPERIOR  oou: 

CITY  OF  CHICAGO,    a  Mun;L<jipal  CorpSl-eO^pn,       > 

^  ^-->.  ) 

Appellant,         ^^ 


319  ._...  <^^4 


MR,  PR  SIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINI'jN  OF  THE  COURT. 

In  an  .action  brought  November  1£,  1940,  to  recover  damages 
for  Injuries  sustain  by  plaintiff  on  September  10,  1940,  when  she 
fell  into  a  hole  in  a  sidewalk  on  44th  Place  in  the  City  of  Chicago, 
and  on  trial  by  Jury  there  was  a  vei'dict  for  plaintiff  for  S500,  on 
which  the  court,  ov  rinaling  motions  for  a  new  trial  and  for  judgment 
notwithstanding  the  verdict,  entered  judgment. 

The  sole  contention  for  reversal  is  that  the  statutory  notice 
required  to  the  City  of  Chicago  by  Paragraphs  7  and  8,  Illinois  State 
Bar  State,  1941,  Chapter  70,  p,  1800  is  substantially  defective  and 
does  not  meet  the  requirements  of  the  statute. 

The  notice  is  in  evidence  and  is  addressed  to  the  Corporation 
Counsel,  City  Clerk  and  City  Attorney  at  the  City  Hall,  naming  them. 
It  is  designated  a  "Supplemental  Notice",   It  directs  these  officials 
to  be  informed  "that  on  the  10th  day  of  September,  1940,  at  abdiut 
the  hour  of  8:30  P.  m, ,  Eva  Bryant,  who  then  r8 sided  at  511  East 
44th  Place,  and  who  now  resides  at  4920  Forrestville  Avenue,  Chicago, 
Illinois,  while  walking  on  and  along  44th  Place  at  or  near  St.  Lawrence 
Avenue,  thoroughfares  in  the  City  of  Chicago,  Illinois,  stepped  into 
a  hole,  depression,  or  a  broken  portion  of  the  said  sidewalk  on  said 
44th  Place  at  or  near  St,  Lawrence  Avenue,  Chicago,  Illinois,  suffering 
severe  ir   les.   The  injured  person  was  under  the  care  of  Dr,  Earl  L, 


(  . 

iia      (  ';^-  .v 

asgj&isai*  ^svoot'i  o?    «0**rfX   4SI  i©c{m»voji  Jfiawptcf  aolJoB^vfl^  ni 

no  ^OOd^  *jo^  ttJt3^fil«Xq  tol;  *ol6«iiv,«  ssw  STCsxiJ  x'^t.fl  \ii  lAi%9  aa  btiB 
Jfisciglitft  iC'l  5o«  Ij^jtil^  w©H  a  net  tjaoiJoffl  8fliXw«si?*vo  t^'^^os  ^t  rfoJt«Jw 

?;JaJe  aXoflllXI  ^8  fen*  V  exiqa-jaisiia'J  Tfcf  oa«pXxfO  lo  it;fXO  ©ri*  o*  fe«lifj|»»^ 
6nj8  9viJo8l9b  X-C-C^-t^^^facfi^s   aX  008X   ,q   4OT  ao^'qjadO    ilhQl   »b*a^8  Tea 

,9JuvAJa  9rf;r  to  aiaenm.iup^n  5>iii  ^©sa  ^oa  aeofi 

tiQi;}d'zoqrcoO  9£{^  c^  £saBen£>£>A  ai  l>na  $»on«i)X7e  ni  eX  ^olSon  9d1! 

.moriJ  SJHXjJusjn   »XXjbH  x*-£0  sdiJ  *a  ■^eflio:rM  Y.*iO  Bns  aInsXO  Y^JtO   tXesnuoO 

^Xsloitto   9BBti^  B^o^tlh  il      .MfeoiJoW  Xa.tnerasXqqwe"    J3  !>Bf&fTglBeb  9I  ttl 

iuida  ta   tOf'QX    ,iscfffi»*qe8  lo  xj0  dtOl  Qdf  ro  tAcf*"   Jbftairrolni   »d  oJf 

i'aal?  XXa  *«  bsJbla^i  aedi  oriw   «?naTClS  .av;     j.  iijod  aricf 

^ogBolxlD    t«wnevA  ©XXXv^tesiioTi  OSGJ^  *»  a€t!&idf  tSofif^  iftf^^ 

»0f!9rcwAj   ,*8  ifiSis  to  *B  »obX^  di^i'  gnoXfl  bos  no  scXjCXbw   aXlriw   tSionXXXI 

o;fflX  Jbaqqata    ^sXoniXXI    tOgjsoXiiO  to  x^iO  &di  al  asi&'id'guoiodi    iSuaovA 

bXBB  no  iXawsfiXe  bl&B   sdt  lo  noX^fioq  neioitf  a  to   tnoiess^qefi   teXori  a 

smiTs'ima    ^sioniXXI   ^ogBolrfO    tSunsvA  •onoiwaj  ,J8  "xaen  ic  *£   90flX*I  dti-^ 

.1     ^o  ©1B0  9iiJ  lefefiw  saw  noa-rpq  LsT:ijt,nl  sriT     ««©i       il  atsraa 
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(Jooden,  559  East  43rd  Street,  Chicago,  Illinois.  As  a  r-^  suit  of  the 
Injuries  sustained  as  aforesaid,  a  cause  of  action  has  accrued  to  the 
said  Eva  Bryant  and  this  notice  Is  served  pursuant  to  the  statute  In 
such  case  made  and  provided  preliminary  to  the  Institution  of  suit 
against  the  City  of  Chicago, "  The  notice  is  signed  "Eva  Bryant,  Claimant. 
(By)  Clarence  M,  Dunagan,  188  W.  Randolph,  Central  6166.  "  It  shows  the 
receipt  of  the  Department  of   Law  of  the  City  of  Chicago  at  3:25  P,  i..  on 
December  13,  1940,  "Bamet  Modes,  Corporation  Counsel  by  E^  Larson, 
Records  Section", 

On  the  trial  the  City  objected  when  this  notice  was  offered  In 
evidence  and  at  the  close  of  the  evidence  made  a  motion  ths,t  the  Jury 
be  instructed  to  j^etum  a  verdict  for  defendant. 

In  defense  the  City  called  as  a  witness  Salvator  Paaquenelli,  a 
registered  land  surveyor,  who  Identified  a  map  or  survey  of  44th  Place 
between  Vincennes  and  St.  Lawi»ence  Avenue  in  the  City  of  Chicago,   This 
plat  is  in  evidence  as  defendant's  exhibit  No.  2* 

Plaintiff  on  the  trial  testified  thct  on  September  10,  1940,  she 
lived  at  511  East  44th  Place  and  is  a  housewife.  On  that  evening  at 
about  8  o'clock  she  left  her  home  as  it  was  getting  dark.  The  street 
ll^ts  were  on.   She  went  across  the  street  to  the  house  of  a  friend, 
Mrs*  Schackelford,  aiid  about  fifteen  minutes  thereafter  with  her  left 
for  church.  The  Schackelford  house  was  on  the  north  side  of  44th  Place, 
They  walked  east,  plaintiff  on  the  outer  side  next  to  the  stre  t.   They 
walked  past  about  four  houses  when  plaintiff  fell  into  a  hole  where  the 
cement  was  broken  up.   The  hole  was  on  the  side  of  the  sidewalk  next  to 
the  street.  It  was  about  a  foot  wide  and  2  feet  long  and  about  3  inches 
deep,  Mrs,  Henrietta  Schackelford,  friend  of  plaintiff,  corroborated 
this  testimony. 

The  plat  shows  that  No.  520  on  East  44th  Place  is  362  feet  west 
of  St,  Lawrence  Avenue,  There  are  two  alleys  in  the  block,  one  the 
west,  the  other  the  east  alley.   The  east  alley  is  closer  to  3t« 
Lawrence  Avenue  than  the  other.   The  third  house  east  of  the  west  alley 
is  No,  520.   The  next  house  east  of  No,  520  Ig  No,  522,  and  the  east 
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wall  of  No,  522  Is  346  feet  west  of  LSt,  tawrenoe  Avenue,  The  west 

wall  of  No,  520  Ip  ;'12  feet  eaflt  of  Slnoennea,  The  eldewall?:  on  the  north 

side  of  44th  Place  averages  6  feet  wide.  The  parkway  on  tne  north  side 

between  the  sidewalk  and  the  curb  varies  in  spots  but  mainly  is  11 

feet  between  the  south  edge  of  the  sidewalk  and  the  south  edge  of  the 

curb.  At  44th  Place f  the  street  proper  is  about  66  feet  wide. 

The  City  cites  a  large  number  of  eases  to  the  proposition  that 

this  notice >  as  given*  was  substantially  defective*   The  statute 

requires  that  the  notice  state  among  other  things  "the  place  or 

location  where  such  accident  occurred".  In  ittOGomb  v.  City  of  Chicago^ 

263  111.  610,  the  Gupreme  Court  of  this  state  approved  a  statement 

as  to  the  purpose  of  this  statute:   ''It  was  not  intended  that  the  terms 

of  the  notice  should  be  used  as  a  stumbling  block  or  pitfall  to  prevent 

recovery  by  Meritorious  olalmants".  In  Carr  v,  Ashland ^  62  N,  H.  665, 

the  Supreme  Court  of  Hew  Hejn^pshire  said: 

"If  the  statement  so  designates  the  place  thst  the 
officers  of  the  town,  being  men  of  ooaauon  understanding 
smd  intelligence,  can  by  the  exercise  of  reasonable 
diligence,  and  without  other  information  from  the 
plaintiff,  find  the  exact  place  whe  e  it  is  claimed  the 
daaoige  was  received,  it  is  in  this  respect  sufficient, 
because  it  fully  answers  the  purpose  of  the  statute." 

Other  oases  to  the  same  effect  are  Reale  v,  Gity  of  Crxloa^o, 
268  111.  A  p.  266,;  Youngvert  v.  City  of  Chioago.  174  111.  App.  299; 
Brenner  v.  City  of  Chicago,  182  111.  App,  ;;48;  ^ohmidt  v.  City  of 
Chicago,  28«  111,  App.  670, 
/      The  purpose  of  the  statute  is  apparent.  It  is  to  give  notice  from 
I  vhioh  the  City  can  ascertain  who  is  the  injured  person,  where  he  or  she 
!  lives,  where  the  attending  physieian  may  be  found,  etc.  It  is  argued 
this  notice  is  insufficient  to  ehable  the  City  to  find  out  wuere  the 
accident  took  place.  We  will  not  assume  investigators  of  the  City  are 
dull  and  inefficient. 

The  Judgment  will  be  affirmed, 

ArrxKifSD, 

O'Connor,  J,,  concurs. 

Mr,  Justice  McQurely  participated 

in  the  decision  of  this  case  but 

pas red  away  before  the  opinion  was 

filed. 
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SUPERIOR  coil 

COOK  CQOTpi 


aOU  PRESIDING  JUSTICE  MATCHfJTT  DELIVERED  THE  OPINI  N  OF  THE  COURT, 

Plaintiff  lived  In  Chicago  at  3704  North  Centr  1  Park  Avenue, 
a  public  street  ininning  north  and  south.  Her  home  was  on  the  west  side 
of  the  street,  and  she  had  lived  thei^e  for  thirty-three  years.  On  the 
evening  of  Octoher  5,  1940,  at  about  6:45  she  was  walking  south  on  the 
sidewalk  on  the  east  side  of  this  street.  When  in  front  of  No,  3706  she 
tripped,  or  as  she  puts  it,  "stumbled  my  toes  on  the  sidewalk",  she  fell 
and  was  severely  injured, 

Decembe\-  2»  1940,  she  filed  suit  against  the  City  of  Chicago 
alleging  neigllgenoe  by  it  in  falling  to  keep  the  street  and  sidewalk 
in  a  reasonably  safe  condition.  This,  she  averred,  was  the  cause  of 
her  injury.  The  defendant  City  answered  denying  the  place  where  the 
accident  occuri»ed  was  unsafe  and  that  defendant  was  negligent  or  the 
sidewalk  unsafe  or  dangerous.  The  answer  also  denied  notice  of  any 
defect  and  averred  plaintiff  was  not  in  the  exercise  of  due  care  and 
caution  for  her  own  safety* 

There  was  a  trial  by  Jury  and  at  the  close  of  all  the  evidence 
a  motion  by  defendant  for  an  instruction  in  its  favor,  which  was 
denied.   The  jury  i?e turned  a  v^^^rdict  for  plaintiff  with  daaiages 
assessed  at  $1500,  The  court,  overruling  the  usual  motions  for  &  new 
trial,  etc,  entered  judgment  on  the  veMict, 

The  sole  defect  in  the  sidewalk  at  the  time  in  question,  as 
established  by  the  evidence,  is  that  two  adjoining  slabs  were  not  on 
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9bt8  SB9ir  9dA  no  a&m  asoii  leH     ,xi^uon  btm  dttoa  ^atnam  Se^xtn  olXcfi/q  a 
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:iliaw«6l8  J&n«  JasT*©  ail*  qeeaC  orf  siriJrirB>  nl  *i  xd  aonosilasfl  anlsellij 
lo  eauAo  9d4  saw  (£»ii9yb  ada  ««iil7  .nei^liftrtoo  atas  X-^cf^'^ossdi  £  ci 
ad*  atadw  aoaXq  edtf  snl^nef)  bsnematta  xflO  itmhatttab  »dT  •X'^wtH-t  i«rf 
ad*  "xo  *rt©giX3©n  asw  Jno&natab  *£d*  b^a  alBamr  aaw  tionmsooo  *n»ftldo« 
XXXB  lo  aoitfofl  b9la»b  obIa  itnrarLs  adT  .a0ci9Sxifi£  10  slJB8iX0  ilawBblB 
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a  level  with  each  other  or  the  rest  of  th»  sidewalk.   In  the  complaint 
plaintiff  alleged  defendant  was  obligated  to  keep  the  sidewalk  In  a 
reasonably  safe  condition,  and  neglecting  this  duty  It  permitted  part 
of  the  sidewalk  to  remain  on  an  Incline,  to  sink  from  the  building  line 
and  permitted  a  considerable  decline  of  the  slab  to  be  and  remain  In  that 
position.  A  plotui^  of  the  sidewalk  at  the  point  In  question  Is  In 
evidence.  The  testimony  accurately  shows  the  condition  of  the  sidewalk 
at  the  time  and  place  where  plaintiff  was  Injured,   The  picture  and  other 
evidence  show  that  the  entire  length  of  two  slabs  of  the  sidewalk 
(which  was  of  concrete)  adjacent  to  each  other  were  not  on  a  level,  one 
of  these  slabs  being  at  least  2  or  pof slbly  3  Inches  higher  than  the 
other.  The  complaint  does  not  allege  the  sidewalk  «as  thus  constructed. 
It  alleges  and  the  proof  tends  to  show  this  defect  came  about  through 
the  slnMng  of  one  of  the  slabs  after  construction.   There  Is  no  proof 
of  congestion  of  traffic  on  this  sidewalk,  generally  or  at  the  particular 
time  of  the  aocldent«  The  picture.  Justifies  an  Inference  the  street 
was  not  crowAdd  as  is  the  down  town  district  of  Chicago  at  times. 

Plaintiff's  testimony  was  to  the  effect  that  it  was  dark  at  the  tinne 
she  was  Injured,   The  nearest  street  light  was  about  75  feet  away^  She 
had  walked  over  the  sidewalk  six  or  seven  times  before  this,  but  she  did 
not  notice  It  before  she  fell.  Plaintiff  had  crossed  the  street  to  visit 
with  her  friend,  Mrs,  Hunter,  and  she  often  did  this. 

Auggst  Novello,  a  butcher,  who  lived  at  3708  North  Central  Park 
Avenue,  found  plaintiff  lying  on  the  sidewalk  and  helped  her  up.  He  says: 
"One  block  of  the  sidewalk  seems  to  be  sunk  a  couple  inches  below  the 
other.   The  difference  in  level  is  between  2  and  2   1/2  inches,   I  had 
noticed  that  condition  existing  there  before  the  accident.  That  condition 
existed  a  couple  of  years  at  least  before  that,  I  ran  across  the  street 
and  recognized  tnat  it  was  Mrs«  Kuhn  when  I  was  at  about  the  curb.  ** 
Plaintiff  was  quite  a  large  woman,  weighing  230  pounds* 

Frances  E,  Novello  of  3708  Borth  Central  Park  Avenue  said  that  at 
the  time  in  question  she  was  sitting  in  her  living  room  with  the  door 
open  and  heard  someone  scream.   She  called  her  son,  and  they  went  over 
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£>16  ©rie  Jycf  ,al£[tr  ©♦iot«cf  aifflXt  rravse  %b  xi»  if»w96i8  arfJ  i©to  J&a^tXaw  Iwari 

:^l!5ly  0*  t?>9it9  eidi  iea8o4o  bsid  'Vtittitsin     ,ffflt  «d«   «**i<s%9d  ^i  oolitoii  *on 

.aid?  616  aWto  ©ifti  btiB  ^Te^TflwH  •ftTdM  ^Anslnt  lari  xl*Xw 

iisS.  is-xonaO  nJic/i  80Y5  >i  fiaviX  odw    ,*t©dototr  a   «oXX©vo1f!  taifSUA 

:ais8   ali     .qw  rtsxf  fiaqXad  ina  iXAweSia  9>rf^  no  sffi\;X  tliitfilislq  Jtovol   t<><nfavA 

•d^  woXec^  aedooi   etquoo  &  ijwa   acf  oif  aaaes  iXa«r$6ia  «d^  to  ^8«Xflr  ittftC 

68d  I     .aedofli  S\X  S  6iia  S  aasv^tecT  al  l»T»t  al  &9a9^9l^lb  9£S     ,i»d^'i.- 

oltlbaoo  iAtVS     ^ia»blo6d  *d*  ihtbitftd  ©lari*  jinltaJbte  aolitbne^  tndt  hnolioa 

:tft«nt*i   ©d-J  RaotoA  Aai  I     ,t&d>   ©lotfttf  taasX  ^»  at^st  'i^  aXqwc©  s  6i*8lx8 

■^  .diud  3d;t  ituoda  #fi  ajiw  I  Addw  adssl   ^aiM  a«»  :fi  t^if?  6»aiiisc(»»<x  ba6 

•  a6ruxGq  OSS  inld^iiti   «rte*|r  «SidX  ^  ©iflvfi  8a«  ttl^niaX^ 

d^js  iadi  bttm   ©unavA  li*^  Xliii^Ad^  dttoH  80 Vt  16  oXXovoK  t,^!  aa»JS8i«'9: 

•X006  9db  ditm  iiooi  s'i^-'-I^^^  fLt^^^l#;^ia  8«w  «d8  ccl^Rotip  tti  asi^  ad:r 
19T0  ^iiaw  X9di  boA  «j^68  ted  6©XXiiO  9c£5     •fluB©<zo8  »no9mo8  MBod  Xjaa  va»q8 
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and  tried  to  pick  Mrs,  Kuhn  up,  ghe  noticed  the  condition  of  tl»e 
sldewftlk;  the  south  bloclc  was  raised  about  2  Inches  over  the  north 
block.   It  was  around  6;45  P,  ^»  and  was  dark.  There  wei^  no  lights  of 
any  kind  reflecting  on  the  portion  of  the  sidewalk  where  she  wag  lying. 
The  difference  In  level  extended  the  full  width  of  the  adjacent  blocks^ 
about  5  feet. 

The  sole  contention  of  the  defendant  Olty  Is  (and  we  areaasked 
to  hold  as  a  matter  of  law)  that  the  City's  failure  to  repair  a 
difference  in  level  (Irrespective  of  Its  depth)  between  two  adjoining 
slabs  of  a  sidewalk  does  not  constitute  negligence.  There  are  a  number 
of  cases,  beginning  with  City  of  Chicago  v,  Blxby^  84  111,  88,  followed 
by  this  court  In  City  of  Chicago  v,  Norton,  116  111,  App,  570,  which 
would  seea  to  sustain  defendant's  contention.  Much  reliance  Is  also 
placed  In  a  nvunber  of  New  York  deelelons^p  Oumbs  v,  Klovrzai  246  A  p, 
Dlv,  738,  283  N.  Y,  S.  866,  and  griffin  v.  Town  of  Harrison,  258  N.  Y, 
838,  197  N,  !•:.  865,  which  announce  a  quite  similar  doctrine.   These 
cages  are  reviewed  in  Blelm&n  v.  City  of  Chicago,  314  111,  App»  481, 
where  the  Second  Division  of  this  court  held  there  there  being  a 
defect  In  a  driveway  consisting  of  a  half  Inch  projection  of  metal 
platet  over  a  curb,  the  question  of  defendant's  liability  was  of  law  and 
that  a  verdict  for  the  defendant  should  have  been  directed. 

It  is  quite  Impossible  to  harmonize  the  authorities  in  this 
state  on  this  subject,  as  will  appear  from  the  opinion  in  Puck  v,  glty 
of  Chicago ^   281  111,  App,  6,   However,  in  Qrban  v.  City  of  Chicago, 
313  111,  App,  144,  this  court,  In  a  case  which  oa  inot,  be  distinguished 
on  the  facts,  held  this  question  was  for  the  Jury,  ".^rhat  vas  there 
said  hs   applicable  here, 

"Defendant  contends  it  should  have  been  held  by 
the  court,  as  a  matter  of  law,  defendant  was  not 
guilty  of  negligence  and  that  a  requested  instruc- 
tion to  that  effect  should  have  b  en  given.  In 
considering  this  contention  plaintiff  is  entitled 
to  have  the  evidence  with  all  its  just  inferences 
taken  in  the  light  most  favorable  to  her,  Wnen   so 
considered,  we  hold  the  Jury  might  reasonably  find 
the  sidewalk  was  defective  and  that  defendant  had 
constructive  notice  thereof  and  was  negligent, 
while  plaintiff  at  and  before  the  time  of  her 
injury  was  la  the  exercise  of  due  care.  The  photo- 
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eHi  lo  avlitba.oo  axlif  f>«oi:fon  ^sS&     ,qu  ndi/:3   »aiM  iolq  o*  Jbsli*  fino 

lo  Btsbj^ll  on  »*te«  ©leffP  ^i*ijSjS  8«w  bis*  .  ,  3#:d  AirwoiA  sjaw  JI  ,:^ocXd 
^sn-i^tX  »<B*  «d»  yi«cEw  aIX«*refcl«  9i£*  T:o  nol^rtoq;''  wW"  no  jpil;to9lls-t:  Mli  ^na 
taloolcf  *n»«BtfcA  «wft  to  Aihl^  lLu\  Bdi  6»fina;fx©  XersX  al  ooc9n9\tlb  edT 

a  -iijaqfli  o*  crtuli&t  a'lj^lO  «d*   ;taxiJ   (waX  lo  iBiiom.  a  «a  AXod  o:* 
r^alatclba  omi  neswJe«f  (jd^Tqefi  8^1  lo  ©vi^oeqaenii)  XsraX  fll  ••nnoltii 

ISrewoXXot  tSS   •XII  it-Q   ^Tcf^i8    ,v  O'ssJiioJriD  Ic  YtiO  riflw  sainnl^wJ   (Bdeao  to 

sit>ldtti   lOVa  -li^^piA   •iri  ©XX    tfioJiok    *r  es&oXiiO  lo  ^^^XO  xsl  ttuoo  aid*  t**^ 

osXb  si:  9s>xisiX'^<T  dot/M     .itolifad^iioo  8 '  }ajiJ&n«*lef>  nis^teua  o^  aeee  fiXtfow 

•qf'A  d^s  .i.ftatvoI.H   »t  stot^^afloXaioe^  iioX  wei!  lo  nwimua  m  al  J&eaaXg 

.Z   *fil  8dS    tflealitflH  It?  nwoT    ,v  ni'Si'^lifl  £»««   t9d8   ,£    ,I   .M  58S    ,«6V   ,▼#<[ 

ssifjfiT     ♦©flli*»o&  iflXlffile   tJXi/p  i&  doawoanfi  doMv   »SS2    .a  .H  ^fiX  »86i; 

tX9>  «qqA  irXXI  W5   tOsaeXj^iO-lo  i'o*Xp    -v  iiagiXsXe  at  BawsJhrei  ei«  a»aAo 

a  -gitt&d  ©nc«tff*  nwfili"  l»f«rf  J^oo  8 lii:f  lo  noisivxa  Jbrroosc  srlJ  eneiiw 

Xs?»B!  lo  iiol^o»t°^^  xConX  IXjBil  £  lo  S£fl;te28nc£)  x'^*v-^'3^  *  flJt  tfosleo 

5£t«  «£l  lo  Bja»  ^tf^iXlcfAlI  ts  U£tJ&f)a9l9l>  lo  isoii^aex/jp  Adt   ^cfivo  a  aavo  *8;rAX^ 

^be^omtb  Iffestf  anr^ii'  feXa'ods  #niaJbfl«l»Ji  ©ri*  "col  i"oll)isv  a  **?!* 

eXxid-  fLi:  nel^lTotf^jGra  eif^  ssinoffi^ad:  o^  eXtfiis^aoqtai  dcMxfp  ai  dl 

Ilil  «▼  ^£H2  ^-^  floiiilqo  wf*  «otl^w«qqa  XXiw  aa  ^t^et^f*^*  •<^*  co  »iei» 

f^o^&oiAQ  lo  TJ-XD    «v  fuSdiO  fti    ,*t«V9woH*    #8   •qq.^    .  '-^S      ^osao JrfO  lo 

J9aasl»^nX^j(iX&  nd   ^Sowbo  xfoixfv  eeao  a  etl   i^iuoo  elsii    ^^X   •qqA  «XXI  ZIC 

•iwH  at&it  tadW     ;TZ0t  ^^  'I<>1  ojbv  aotiaieup  aldi  Mad  tarsal  od;^  no 

•9^sd  eXdaoiXqqa  a A  bXae 

ifcf  bXsii  addcf  «ivad  i^Xi/oda  ^1  abixa^noo  ia^aBteiQ* 

ion  B6W  Jxtsbitalofi   ^waX  lo  i9tf;la«  a  ea   i^tuoo  ariS^ 
-oij'ii^eni  f>9;r8  9ups<i  a  Jad?  bjia  acma^iXiiaa  lo  ^tfXljj^ 

fisX;tX;?no  aX  llXvni;  LT&feiejao© 

a^ofioielftl  cfsift-   ""  u.^-.<.f<  r-i,j   evjod  oJ 

oa  flsxivV     .Tftd  o:i  'Sl  ;Jboc  sd«f  aX  fl^jfa;^ 

fjisXl  ^X«ffinoi?a^i   J^.-x"    t*''t   9^'^    .  ..^*.     «    j&eis&ianoo 

ot\d  ;^fijj£)a8l9£>  Jari-J  haA  ©tX^o»1«Jc>  aaw  JlXaweMa  ad* 

,tfnft®lXs6fl  ajBw  fcrra  Icaied*  ssictcfl  evticmtstaco 

•ted  lo  emiX?   aaS-  siolecf  Aisa  *a  lli^nXaXq  •Xidw 

-o;^oriq  ftdT      .'i-vs---  r(ii>  lo  eaiatfix     ■  •'       i  aaw  vt*'tfli 
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graphs  In  avldence-:  show  that  the  defect  In  the  side- 
walk was  subetantl.l  not  merely  a  slight  difference 
in  themlevel  of  adjoining  slabs  of  concrete,  as 
defendant  contends*  Any  attempt  to  review  the 
cases  (about  60  In  number)  which  are  cited  In  the 
briefs  would  require  much  labor  without  Increasing 
materially  the  sum  total  of  Judicial  knowledge, 
Graham  v,  Qlty  of  ChloagO|  346  111,  638,  cited  by 
defendant,  decides  the  liability  of  a  city  for 
causing  the  accumulation  of  artificial  ice  on  Its 
sidewalks.   White  v  .  pity  of  Belleville.  284  111, 
App*  322>  is  a  case  where  the  facts  were  quite 
similar  to  those  in  this  case  and  the  decision 
quite  favorable  to  defendant's  view.   The  Aopellate 
Court  was,  however,  reversed  by  the  Supreme*  Court  in 
White  v.  City  of  Belleville.  364  111,  577,  The  cause 
was  remanded  to  the  Appellate  Co4rt  with  directions 
to  pass  on  other  errors.  The  A  oellate  Court  then 
affirmed  the  Judgment,  £90  111,  App*  616,  « 

We  hold  that  White  v.  City  of  Bellevlllej  364  111,  577,  and  the 
same  case  in  290  111,  App,  616  are  decisive  here.   The  Judgment  for 
plaintiff  will  be  affirmed. 


AFFIRMED* 


0 ^Connor,  J.,  concurs, 

Mr,  JPBstlce  McSurely  participated 
in  the  decision  of  this  case  but 
passed  away  before  the  opinion  was 
filed. 


-©Ma   9di  cl  #©at©&  wit  i»£ii  woila   ;aQC9f>lv»  at  adqft^s 

eon 9'^. 9*^115  id-^ll^  M  Xls^ism  fctt  l^tth^'tidisa   aaw  £lisv 

sad-  «i  &9iio  st&  ricidw   (•sedaitrn  al  OS  iuctiz)   »9m&9 

•sot  '  dsIiiuriS-  9i'SbIo9ir  ^iciXA.c{iBt^b 

B^i  no   «;^-.  "■■   "■'  ^■^alirinuooe   sf^r?    .- •  *^  i,?^o 

•  lil  i^as    ti.  ■  v,Ji*MW      ,   .  ia 

.-.1    :  ,    r      .:■.  '»ft«.n     «     ;?  1,      ,  „     OA 

_,-,  ,  ..'la 

§  +  .-..  r ,  :  ,  ■;,■_■':       ^  -:wp 


•sol  ^fisffls^i;?,    sdi      »Qne>d  sylaXosB  sia  SJC6    .qqA   •III  0GS  fll  •aao  ssAi 


»©ai£ia*i'a. 


42579 


319I,A.  525^ 

)    ^^^ " 

MATTIE  GORTON,  l^^"^  I 

Appellee,  ^^ 

^^  )   APPEAL  FROM 
▼•  /    ) 

_.,. ./       )     SUPERIOR  COU|fT,   I 

MARGOT  LILLIAN  NORRIS,  Exe c\rt5J^.Qf:.  the   )  I       r\ 

Estate  of  LA  VERNE  NORRIS,  Mceased,"""^'-^.0        COOK  COWkTY*'  I 

GEORGE  L.  HECKER,  y^  ) 

Int^venlng  Petitioner,    ^ 

im.  PRTHSIDING  JUSTICE  MATCHETT  DELIV^IRED  THE  OPINION  OF  THE  COURT, 

Mattie  Gorton,  then  about  80  years  of  age^  was  severely 
injured  on  April  21,  1941,  as  she  claimedj  through  the  negligence  of 
the  Surface  Lines.  She  was  taken  that  day  to  the  County  Hospital, 
where  she  was  until  June  21|;  1941;  then  to  the  Chicago  Memorial  Hospital, 
where  she  was  until  September  3,  1941,  when  she  was  taken  to  a  home 
provided  for  her  at  269  West  66th  street,  Chicago.  Numerous  lawyers 
competed  for  the  honor  and  privilege  of  representing  Mrs*  Gorton  in  her 
claim  against  the  Surface  Lines,  May  20,  1941,  at  the  Cook  County 
Hospital,  in  the  presence  ef  Mr,  Johnson,  she  signed  a  writing 
pvirporting  to  giro  to  Attorney  LaVems  Norris  the  right  and  power  to 
prosecute  her  claim  on  a  contingent  fee  of  a  sxim  equal  to  one-third 
of  any  amount  recovered  by  suit  and  one-fourth  of  any  amoant  recovered 
without  suit.  Attorney  George  L,  Hecker  saw  her  a  little  before  this. 
On  April  26  (four  days  after  the  accident)  he  says  he  went  to  see  Mrs* 
Gorton  at  the  request  of  her  niece  and,  he  says,  made  an  agreement  with 
Mrs,  Gorton,  orally,  by  which  he  was  to  represent  her  upon  like 
contingent  terms  as  to  compensation.  June  21,  1941,  Mrs.  Gorton  signed 
a  writing  by  which  she  employed  Attorney  Jerome  M.  Brooks  upon  a  like 
contract  for  contingent  compensation*  In  the  employment  of  Brooks, 
Mr8«  Gorton  seems  to  have  acted  on  the  advise  of  her  physician,  Dr. 
Wilford, 
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♦Tsuod  ^T  10  HoiMi'iO  aHT  aaflsvusa  ttshotam  aoifsoXi  Miaiei^Ht  •hii 

lo  ©one^ilssfl  scI*  rfswoirfd"   tfesrolalo  ads  ae   ^IJ^I   ^la  litqA  iio  ht^islai 

smojrf  B  oS-  neljBit  bbw  sxIb  neriw   ^IJ^GI   ^5  -xcdjEecfqeS  Xiiim  saw  8ii'<   sifsilw 

-rs>ri  njt  noftoO  «biJ14  snltfnsaetqei  to  s-gslir Inq.  btm  icaod  erf*  lot  lS»©;feq«oo 

X^nuoD  :^ooD  eulit  iA   ^£^Ql    ,0^  "^^     •seal J  Bo&tiuB   6di  t^alMgA  mlzlo 

•gnlil'xv  a  .bsflglQ   exfa    ^coaoEioL   .iiM  to  Mneatntq  8d:t  al   ^lisdiqBoH 

oJ  newoq  f>nfl  *rfslrr  ©riJ^  BtiioK  «jrt«Vj8J  X'^^o^^A  ©?  »vis  ot  sfllJioqauq 

MlflJ-sno  oJ  Isjjpe  mua  £  to  set  Jnes^iia'noa  a  no  oijalo  loxf  eJuosaonq 

b9i9voofn  tttttomB  ^jne  to  riJii/ot-eno  fins  *ii;e  y^"  fierrwvcoe^  ;tm/oauB  xoa  to 

.iiixi*   snotsd  sI;.*JII  &  tatf  wjs*  •se^iooH   ,J  ©^loaft  ^«in:of:rA     .Jlua  tfuoiiS^lw 

,Biivi  9«Q  o;J  Jnsw   9x1  ax^a   «Ct   (i^nsMOvoa  ©rid"  I9*tci  8"^JBje>  luol)   8S  XliqA  aO 

dJiw  ;fasffl©ertsB  fi«  ©fiAa  «a'XA8   ©c(   %bnji  soela  t9ii  to  taeupfi  sdt  ^«  flo;f'xo€ 

©ill  noqtf  led  *^98e^qe•I  o3^  a0V  ©if  doMm  xd   ^x^l^to   ^noj-ioD   #8iM 

l)9rrsla  noJic-^D   ««iM  ^I*GI  ,15   9duX,     .nei^-aanoqiBoo  od"  ©a  a«'t©f  ia^nliaoo 

©ill  a  noqw  ajTccia  ♦«  ©monflL  •^?ti3nco*;tA  6©"%oIqin©  sxfa  ilolxftr  •^cT  gnli'lnw  b 

iSJiocta  to  taBmxolqm*  9di  al     #aoX;fBac[eqmoo  faBT^nitaoo  net  ;foBi;ffloo 

.la   ^RBlolavlq  I'd  to  ©BivJbB  adif  no  bo^ioA  nvad  oi  aceea  aoi'zoO  AaiM 

.£notIlW 


Heoker  (first  employed)  on  the  Bame  day  (April  26,  1941)  gave 
notice  to  the  Surface  Lines  of  his  emoloyment  and  claim  for  lien.   On 
June  £0,  1941,  (ae  he  says,  by  direction  of  Airs,  Gorton)  he  filed  a 
suit  in  her  name  against  the  Surface  Lines  in  the  superior  Court, 
Norris,  by  registered  mail,  notified  the  railway  of  hie  claim  for  lien 
on  June  2*  Brooks,  employed  June  2lj  gave  notice  two  days  later,  on 
Jiuie  22,  to  the  Surface  Lines  of  his  claim  for  lien,  and  on  June  26, 
1941,  (by  Mrs,  Gk>rt6n*8  direction)  he  filed  suit  for  her  against  the 
Surface  Lines  in  the  Superior  Court,  These  suits  were  consolMated, 

June  23,  1942,  the  claim  of  Mrs.  Gorton  against  the  Surface  Lines 
was  settled  for  $3600,  By  written  stipulation  between  Mrs,  Gorton  and 
the  lien  claimants,  |1,000  of  this  amount  was  turned  over  to  her  for 
then  present  necessities,  and  the  balance  deposited  with  the  clerk lof 
the  court  without  prejudice  to  the  rights  of  any  of  the  claimants* 
Norris  and  Hecker  then  filed  separate  petitions  to  establish  their 
respective  liens*  Mrs,  Gorton  filed  an  suaended  petition  to  have  thepe 
claims  for  lien  adjudicated,  and  it  was  ordered  that  the  petitions 
of  Norris  and  Hecker  should  stand  as  answers  to  her  amended  petition. 
The  petition  of  Mrs,  Gorton  averred  the  employmeat  6f  Brooks  and  the 
validity  of  his  lien.  He  represented  her  in  this  proceeding  to  adjudi- 
cate the  rights  of  the  respective  parties.  The  cause  was  tried  by  the 
courts  Evidence  was  taken.  The  court  found  the  Cook  County  Bureau 
of  Public  Welfare  should  be  paid  from  the  fund  deposited,  #76;  Heejer, 
for  his  attorney's  fees,  #200;  Brooks,  for  his  attorney*B  fees,  |800; 
LaVeme  Norris,  for  his  attorney's  fees,  $200;  and  the  balance  of 
#1,326  should  be  paid  to  Mrs,  Gorton,  Judgment  for  each  respective 
person  entitled  was  entered.  Other  claimants  acquiesced;  Morris  on 
October  30,  1942,  appealed.  Pending  the  a  eal  he  died.  His  executrix 
now  prosecutes  his  appeal  and  claims  $1200,  one-third  of  the  entire 
amount  recovered. 

The  claim  of  the  executrix  is  based  on  Paragraph  14,  §1  of  Chapter 
13  of  the  Illinois  Rl^vised  Statates,  creating  a  lien  in  favor  of 


•s 

aelX  tot  slX&£o  aJtif  lo  -^fswrliiB^t  otit  b^ltttoa   «XiAjR  S>9iA#«i:as*f  x<^   t^ifioM 

^6S   anii'L  r  ^aeiX  -sot  Mlitl©  aid:  ^o  ii«jfxXJ  et>»t'xsi«  ®d;t  o^   ,SS  ©awTi 

mii  .tanXissfl  i ad  lot  litra  J&aXll  ad  (noirfosrtXS  a'ad^tioS   .artM  t;<^)    tX*>QX 

'j.ct  tad,  q4..  ^mf^  It^JRItr^  a«w  ^iwojba  aJUi^  to  000^1$   tMiaaaJ:&lo  a^ll  edi 

♦e;tfi«SBLjUXo  &A$.  to  psta  to  nctaj;  j;f  ©oiJbwto'J  tw  cfiwoo  ed? 

•a:l®ii;»  iiaXXd«^8f»  o^  $aci*i3-®g  o^Aiaq^a  <&9Xit  rrarfJ  rtaaJosH  fins  aXiioK 

9c?9i£?  ;9Va4  o?  .jqi^^tiJeq  J&«Sri»ffis  ««  l)«XXt  iioSnoD  ^anM     ,aii9lX  «vitfo«q8«t 

,B<iil:iti@q  6»J^c*Ea«  i®c[  o;J^  a'J9wens  »«  Ma^a  ^Xuoxia  i«::io«H  Axid  a.' 
&tii  i>ti£'  aiCM«a  to  JfBQffiXoXqiHS  sdi  69*n:©v»  uoJioO    .aiK  to  Rolilinq  sc 

0ia5ra/g  -^jufiufoO  AqoO,  »fiJ  bmiol  $itsoo  BdT     »a9:i&S  aa»  ooa»blv:H     «S"*mco 

,i$4o<>K   i4Tl   tfes*iooqsJ5  l!0«t  ««i*  m^nt  blmi  acT  Mworia   »fiatX»W  ©lX«rw«t  to 

;00S;|   4«o©t,  e*\e«lo?ifA  eJLri  -sot   ^«3toc«a   ;00gt    ,iges'S  s'tsflio^^fB  alii  lot 

to  eofiAXscf  mi  fi«J*  jOOsil   ,j|96t  a*x®^^o*3"*  «-W  "sot   .^aiirtoM  •arteVsJ 

vXi-ooqaoTc  rioae  *xoX  ^fl«jEgfei;L     .uo^f-xoi)  •piM  oi"  Aiaq  ocT  biwoda  dSS^II 

no  aiiioK  ;l)eoB9Xi/poii  a^n^iaiBXo  ladio     ^bfneta*  saw  &»X.tid'n«  aoei»Q 

tiiJjJOQx©  aXH     #JE>i9i^  ad  X«s     a  ad*  jiiifineS;     ^fisXaaqqa   (SJ^X  cOfi  latfo^oO 

s^I^c©  ac£*  to  l»iiri;f--~-     ^rxrH-^ri'-  ...  ft.,   :=,...,    r. ..,,...-,-.  „»j^-  6©^iro*a'<nq  wcr 

to  tovi'.T:  nX   nfi.tl    :.  nati-sia    ^sQ^^tniJtfR  bf>Bir'<^iB  BlcnlLU   sdt  to  5X 
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attomeyF,  This  aeotlon  In  eubst&nce  declares  that  attorneys  shall 
have  a  lien  on  olaims*  eto*»  placed  in  their  hands  by  their  olients 
for  suit  or  colleotiony  for  the  amoiint  of  any  fee  whioh  may  have  been  ' 
agreed  upon,  or  in  the  absenee  of  an  agreement  for  a  reasonablo  fee, 
"provided"  the  attorney  shall  8=;rve  notice  in  writing  upon  the  parties 
against  whom  the  claim  is  made,  stating  his  inteirest  etc.,  the  lien  to 
attach  from  the  time  of  service  of  the  notice  and  to  be  enforced  in  any 
court  of  competent  Jurisdiction  on  five  days'  notice  by  petition,  etc. 

The  theory  of  the  executrix  is;   "In  accordance  with  the  terms 
of  the  Power  of  Attorney,  the  intei^ening  petitioner  is  entitled  to 
one-third  (1/3)  of  the  amount  recovered  by  the  plaintiff,  suit  having 
been  instituted  before  settlement  of  the  claim".  The  trial  Judge  did  not 
state  reasons  for  his  decision.  In  so  far  as  the  Judgment  is  based  on 
issues  of  fact,  the  findings  of  the  trial  court  are  entitled  to  the  same 
weight  in  this  court  as  the  verdict  of  a  Jury,  People  ex  rel  Drainage 
Commissioners  v.  G.  A  E.  !♦  Ry,  Qo.f      258  111,  App,  535,   The  executrix 
takes  the  position  (citing  cases)  that  the  power  of  attorney  signed  by 
Mrs*  Sorton  is  controlling,  and  that,  as  a  matter  of  law,  the  court  had 
no  right  to  award  fees  on  any  basis  other  than  that  provided  in  the 
writing,  Barnes  v. ^Barnes,  225  111,  App»  68;  Qaruso  v,  Pelling,  271 
111,  App,  318;  Goldberg  v,  Perlmutter»  308  111,  App,  84,  She  contends  that 
the  client  could  not  deprive  the  attorney  of  his  lien  by  discharging  him, 
Tulka  V,  Chicago  City  Rj«  GOy,  259  111,  App«»  234,  These  cases  so  hold 
under  circumstances  appearing  in  eaoh»  It  also  appears  from  the  same 
cases  that  the  lien  of  an  attorney  is  not  barred  merely  by  the  fact  that  . 
he  is  not  attorney  of  recox*d  in  a  suit  brought  on  the  claim  against 
which  he  has  a  lien,  and  the  compromise  and  settlement  of  such  a  claim 
by  the  client,  without  consent  of  the  attorney,  does  not  impair  the 
attorney's  right  under  the  statute,  Morris  v,  Eokstrom,  291  111*  App, 
614. 

However,  this  case  is  in  many  respects  unlike  any  of  the  cages 
cited.  Here,  there  were  Issues  of  faet,  and  the  executrix  does  not 
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aJn»iIo  ^l»ri*  ^d"  aJtofifl  ii»4i*  sU  b^o^lq  ♦*oJ»  ^amljalo  no  n©lX  b  »v*d 

aei^iAq  arid'  aoqw  grjii^i-xw  al  soilou  ©vt'^a  II^s  i;©fl'sod-?«  eri^^  •iefilvo'sq* 

cJ  «9il  sd*   ,,o*s  *fisr£9*fii  •iri  snJ^J«^a   tsABo  al  mt&lo  9ri;f  madw  Janli^a 

tfiB  ai  68©iotfl»  «cf  0^  AfliB  »oitfofl  ad*  lo -wivtea  lo  sal*  eilJ  fflotl:  doB^Js 

.i9*9   4ii61*I*»q  \ti  aeitofl  'ax^iK)  svl^  bo  ool*»il>al*stft  ^ae^foqaoo  lo  Jii/oo 

amis;?  edi  dtiv  aoflaMoooJB  al"      jal  xltsTuoex*  •££?  lo  )p:o9d!t  exiT 

0*  5©X3'i^fl9  al  ^ecold"i;r0q  sn-fH^v^^J^fi-*  «^*   ^XBtmoiiA  "io  lawoq;  ari*  lo 

SJSiTBrC  itu9   ,llilitlAXq  ad*  "^tcf  ftsisvooei  tavomA  9dt  lo  (5\X)  Jb»llil;^-«xlo 

tton  btb  agfiwti  XsItJ^  ©riT     ."mislo  •dt  lo  ^n^»Xd-:fe8  ©lotacf  beiu^itani  nsacf 

no  fesQBCf  ai  *floiBsf»ift  •rfiJ^  a*  ist  oa  tsl     tflcEaXoafi  aiii  10I  afioaA^i  a^aj-a 

saas   9£f^  ot  £aX;fi^a»  eia  tTii/co  XaXo;^  edt  to  a^nl&rdt   9dt   «;toAl  lo  aeji/eaX 

sajanlJS'iCl  Xoi  xs  eXgoo^i     »xii^L  b  lo  JoXfiisv  ad*  b«  Jii/oc  aXil*  ai  WaXaw 

xli-tuoaxe   arlT      ♦856    «qqA  .XXI  862      ^.oO    *xn  «I   «a  Jl   .0   »V  BisffoXseiayoO 

^cf  fiengXe  xeanofiA  lo  lawoct  sdj  3"flri*   (aeaao  gnXJlo)  noi^iaoq  edi  99i»i^ 

had  invoo  9di   ,wbX  lo  i©?;f«B  &  aB  ,*«ci3  fejis  tSniXXoicTnoo  ai  aoJ-ioO  ^tttU 

9di  nl  bsbtvotq  ^mii  a&di  i9dio  aXajirf  t^*  no  asal  Mjaw«  o;f  *ilsXi  oh 

■T'^S  xBSJ-MSl  '^  oatfiJBp   ;88   ♦qqA  .XXI  «S3   taajngg.,  ,v  esm&S     ♦snl^liw 

.ii5   al>n9*no&  ©rie    .=^8   •qqA  .XXI  8O5   «iaJ-;tiJigX^9^  «▼  yiacfJbXo^   ;8XE   ,qqA  .XXI 

,aild  ■ga.l§iadoalb  xd  flalX  aXxl  lo  x^tnciim  ndt  eviiqaJb  ion  fiXi/c©  taslXo  «d:f 

Moii  OB  esaao  aaaii'     .  .qqA  .XXI  eas    ..cD   ttfi  Y.^tiQ  ajjs&oldO   ,v  aatXi/T 

sttjsa   6xi;f  ffloil  aiAeqq*  oaX*  il     «rJoB8  at  ;gaii3©qqB  a*allac^affiif©^io  TeJbiiU 

tjsri^t  ^o&\  9dt  xd  xle'^em  b&r^Jsd  ioa  ai  x«tno'JiA  oa  1©  asiX  ©£[*  *£rlJ  aeaao 

ifaniBSA  ni*Xo  ed^  ho  ^riauoicf  tfiira  m  at  fi^oosi  lo  x««no^*B  *on  ai  td 

mi.«Xo  A  iiox/s  lo  ^G8ai9X:t^98   AnB  aaiBOiqooo  Bdi  bn»     «a8iX  a  aB£f  9d  dotdv 

'ritf  liaqmi  cTon  i6»o&   ,-?©nto:t;ra  axldf  lo  J?n©«aoo  tuod^lv   t^naiXo  a/l*  ^cf 

,qqA  .XXI  Xes   |^iaoi3-a3lo3  ,t  fti^^oM     ^^Si'i&itt  adi  lebtw  id^tt  e*\9enoiiA 

««-Xfi 
aeaao   9di  lo  x^J*  aaliXxu;  e^oaqasi:  xn*«  «i  ai   ^^^o  Bidi    ,*i9vewoH 
;fon  aoof)  xtiiuo»K9  9di  bnu  t^ssl  lo  aoiraai  ©naw  aiacI'J    ^^i^H     •fie;rio 
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contend  the  Judgment  entered  Is  against  the  manifest  w  ight  of  the 
evidence.  It  is  apparent  from  the  Judgment  in  favor  of  Hecker  the 
court  found  as  a  fact  he  had  been  employed  by  Mrs,  Gorton,  although 
she  denied  this.  However,  if  he  was  employed  then  the  uncontradicted 
evidence  sh  wed  that  his  emr>loymemt  and  the  notice  given  of  it  xmder 
the  statute  was  firit  in  order  of  time,  and  his  claim  would  appear 
to  have  precedence.  We  can  only  guess  the  theory  of  the  court,  Mrs. 
Ctorton's  testimony  is  to  the  effect  tbat  the  employment  of  Norris 

was  for  only  the  limited  purpose  of  investigation  etc.  The  fact  that, 

any 
unlike  the  other  attorneys,  he  did  not  bring/suit,  tends  to  give  color 

to  her  testimony*   The  executrix  in  her  reply  brief  argues  for  the  first 

time  that  the  evidence  tending  to  show  the  limited  nature  of  his 

employmeat  wag  inadmissible  as  tending  to  vary  the  terms  of  a  wr  tten 

contract.  The  record  fails  to  show  objection  in  the  trial  court  on 

that  ground*  The  evidence  of  Mrs,  Gorton  tends  to  show  she  did  not 

know  the  nature  or  contents  of  the  paper  she  signed,  and  that  her 

physical  condition  was  such  she  could  not  have  appreciated  its 

importance.  The  whole  evidence  indicates  this  was  true^   She  needed 

only  one  lawyer;  she  hired  three.  It  is  quit*  apparent  she  was  over 

persuaded  and  quite  incompetent  to  handle  this  business, 

Ifer^rover,  it  is  not  proved  the  notiwe  of  lien  given  by  Norris 
was  accurate  in  its  description  of  the  time  when  and  the  place  where 
the  accident  in  question  occurred.  As  to  all  liens  claimed,  proof 
of  identity  of  the  claim  is  subjevt  to  criticism.   The  statute  says  that 
the  lien  shall  attach  as  of  the  date  of  the  giving  of  notice.  The 
notice  should  state  the  claim  accurately. 

We  do  not  care  to  rest  out  decision  on  any  merely  technical 

ground.  The  executrix  is  the  only  party  complaining.  She  asks 

Judgment  for  one- third  of  the  entire  amount  obtained  in  settlement.  If 

each  lien  claimant  was  made  a  like  allowance,  there  would  be  nothing 

at  all  left  for  Mrs,,  Gorton.   The  lawyers  would  ta;  e  it  all.  Although 

she  does  not  say  so,  we  think  it  apparent  the  executrix  wishes  to  be 

this 
glv«n/f!l200  to  the  exclusion  of  other  claimants  who  the  court  found 


«^t  *xs3it)©U  lo  iov«l  ft!  ;^n-««8Mt  «ii*  fflofit  tttifnMqqB 'ni  .    'jneMir® 

'.rsocqa  Wwow  aislo  eiil  l>n«  ^wali  to  v^^o  aJ:  ftntt  nOar  ^tutstn  erf* 
*e"!:k     .J-sfc'O©  &ri^  lo  Arxo^a*  ««J^  ea®«^'t*tto  fie©  »■«     '^»»«flf»l>«09iq  (SVAtf  otf 

tfbn  bl!i  eiie  woifg  9?  eSto'Stf  co:^i;>0   •iWM  to  ♦©jnftfiive  t»irr     *l>«tf©TS  Jt^itiT 
tarf  5^;r  J&fla   ^feeflgla   «xia  isq^q;  wJ-sT  to  «#is»4,ii6o '^o  >  ©•Jt/d'jais  «tct*  weiof. 

19V0  s^w  &^  ia@^&qq&  *^tap  »1  il     <,»enjsii  btnJLA  Bds   |te^Bl  ©no  X-tfl« 

eliioK  t<i  flsvig  aell  lo  •wi^ca  twit  J&^^vonq  Joai  ai  ?JE   j-isv^r^-joM 
STESilw  ©osXq  %si!f  ban  amiw  •sd^  «ul4^  1:o  aoi^'qi'sossfi  s*l  «1  •^s'twdsa  »j«r 

««!'}'     .9oltoa  to  |i«ivl8  »xi*  \o  ^i»b  «iAS  tG  9a  AoMtia  Ilada  fl*il  ©A';*' 

«t-^^<^^^^oc^^  siiBXd  JMfw    &;}i»^s     BIx;oi(b  sal^eit 

a3[«<A  aria     ,^iixl4XqjBO0  t:^^^^  tX«o  ««!»  »1  xln#ifo»xa  (SxfT     ,&ri0oni 

SfllriJon  »d  Jilj;^ow  e'xoxiif    ^9oasKwolX.a  9Atl  a  ^bma  saw  twmtzln  aolL  rfOBO 

rf:g»o4*lA     ,XXs  *1  ar.*;^  Mwow  ei<.t*«X  edT      ,a9^to(f  *biM  10I  *\©X  XXj*  iA 

dtf  o;f  BAdlaiw  xlidtjvvnt*  odt  ^n9i:«qqd  ^i  :;iiflii:{;f  -sw  tooi  t^^  ^<><^  aooJb  axis 


Tiere  entitled  to  participate.  The  statute  contravenes  the  common 
law.  It  is  to  be  strictly  construed,  Berkemai^r.  v.  Dormura3,t 
Motor  Sales.  263  111.  App,  211,  218,  The  proceeding  is  puj?ely 
statutory.  It  is,  strictly  speaking,  neither  at  law  nor  in 
equity,  V/e  doubt  whether  a  written  agreement  made  under  the 
circumstances  appearing  here  should  be  permitted  to  be  made  the 
basis  of  claim  for  an  attorney's  lien.  This  old  lady  was  badly 
injured.  Her  hip  was  broken.  This  contract  was  made  while  she 
was  confined  to  the  hospital  and  in  much  pain*  She  says  she 
didn't  know  what  it  was  or  what  was  in  it.  Manifestly,  she 
did  not. 

If  we  were  to  hold  the  executrix  entitled  to  one-third 
of  the  whole  amount  recovered  to  the  exclusion  of  other  lawyers, 
the  result  would  be  unjust.  We  hold  the  trial  court  attained 
substantial  Justice,  The  executrix  shows  no  good  reason  to  ^^  r 

reverse.  No  other  complains.  The  judgment  will  be  affirmed, 

JUDGMENT  AITIEMED, 

O'Connor,  J,,  conoxirs*  ^  ^ 


-.?S     »&9i»^i^s«too  ti^&Jt'j^a  ©€i'  o^  a-'. 

J^IS  ^liS;  ,^q:?.  ^III  t^S  ^5j8i^,3Ss£SM 
rri.  aeM  wjbX  its  lenjirjfceif  ^'fCJKHBi^s- ijl-i^j'eiw  .t«oc|-i:j;ffid'a 

'XiiSiO^    iAMi      «£!&S[0-S4  «|^   QM  1^      •  bsi^t^ 

.   ort  btb 

-LJ-iu^jKe  xl^d-i/odx©  *ad;?  feicwi  aJ  etc®'- 
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JOHN  OHISOLF, 


Appellee, 


) 

)  APPEAL  FROM 
) 
— 4^_     MUNICIPAL  GOUR 

HOTEL  AND  APARTMENT  HOTjaf  3  .RVICE  )         '^•^-'- -,-._^  . 

WORKERS  AND  MlSCELL^JgtSuS  RESTAURANT     )  OF  OHiCAtSO/ 
EHJPLOYEES     UNION  N©f  693,                              ) 
^■^  Appellant,                    ) 

X  ) 


MR,  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 


Plaintiff,  husband  and  next  of  kin  of  Rose  Ghisolf,  deceased, 
fued  to  recover  a  death  benefit  of  |150  said  to  be  due  to   him  from 
the  defendant  union  by  reason  of  her  death.  He  filed  his  statement 
of  claim  October  6,  1942#   Defendant  was  served  and  appeared  but  did 
not  file  an  affidavit  of  merita  ai^  none  was  required  by  rule  14  of 
the  court.  There  was  trial  by  the  court  without  a  Jury  and  a  finding 
for  plaintiff  for  0150  with  Judgment,  and  defendant  appeals.   There 
has  been  no  appearance  by  plaintiff  in  this  court» 

It  is  argued  the  contract  for  the  payment  of  the  death  benefit 
was  with  the  International  Union  as  distinguished  from  the  Local  Union 
(defendant),  which  is  affiliated  with  it»  The  offices  of  the  Inter- 
national Union,  which  is  also  affiliated  with  the  American  Federation 
of  Labor,  are  in  Cincinnati,  Ohio,   The  Constitution  and  By-laws  are 
in  evidence.  The  provision  for  death  burial  ;&enefit  is  f ound^  In  Section 
141 o  It; say 8 3 

"The  International  Union  shall  pay  upon  the  death 
of  a  meaiber  who  has  been  in  continuous  good  stand- 
ing for  a  period  of  twelve  calendar  months 
immediately  preceding  his  or  her  death,  the  sum  of 
one  hundred  and  twenty-five  dollars  (|125,00);and 
to  a  member  who  has  been  in  continuous  good  stand- 
ing for  twenty-four  calendar  months  immediately 
preceding  his  or  her  death  the  sum  of  one  hun  red 
and  fifty  dollars  ($150,00),  said  sum  to  be  paid  to 
y    the  Local  Union  that  the  deceased  was  a  member  of, and 
\         said  Local  Union  in  turn,  shall  pay  the  aforesaid 
\    am&unte  to  such  persons  as  the  deceased  may  have 
\   designated  during  his  or  her  lifetime.  The  aforesaid 


S        ....^^-  ■'-■ — 

(        aoiVHrse  aviTOH  ^mn^f^AHJ^  cniA  jstoh 

GeADIHO  "iO  (    THAHtJATBaH  IflDW 
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.THUOO  SHT  10   KClWiqO  3HT  aSRHVIjaa  TT2H0TAM  SOIiaUL  0'»?IGi8^1   tfOi 


siot\  Kiel  c*   eufi  ed  oJ  tlaa  Oai|  ^o  Jil©n9Cf  d*s9J&  a  isroo^i  o*  !>©«• 
.tnfffi9*a:fa  aM  bslil  »H     ^^&9b  tad  lo  noaasi  %d  aoJtms  ioAbastBb  «£# 

lo  .M  sXiii  x^  J&eilwpsT  asw  ©non  l>a»  B^lisffl  to  itiva^ltla  tm  9llt  ion 

BiBdT     ,al«6qqa  tfcuafinalefi  J&flJ*  ftaQtB^bul  diln  Odlt  t:o1  mJnlAlq  not 

.Jttroo  aidJ  oi  ItlJ-niBlq  xd  ©aK»ifl«qqA  ofl  noeef  8«ri 

tttsaod  diB9b  9di  to  ^nsmx*!  •c'*  '^c^t  i'oaiJnoo  edJ  fisusi*  si  *I 

n&iflU  XaocJ  eii^  mo*xt  bedBlu^nltalb  •«  noInU  iBfloi^fAfinsdrfil  sd*  xlrf^lw  saw 

— xo^tfll  erlf  to  geollto  eaT      4ij^i  rlJlw  l)©;tAiIJ;ttA  al  riolxlw   t(*naJbnst9.&) 

ncl^»x9£e'9  xisoiieoA  9di  dtlv  bo^alllttu,  osIa  ai  doMm   ^noiAU  laaoltaxt 

9na  awal-YS  boA  aoiiutli^ncO  wlT     ,oldO   ,lif«flnloniO  nJt  onR^icdad  to 

noijQsS  nl  'ftfltf0t;8lf*lt9n©?f  laiiwcf  dtM^b  tot  nuialvo^q  eriT     ♦eonsfiivs  at 

sayjaajJl    .I^J 

xfd'Aeii  srii"  noqu  x^^  IL&d^  acini}  Ianol;fjsxn?'*nI  ocfT" 

"boMia  Aoos  awoi/nl^fnoo  nl  n«!0d  ajerf  orfw  lecfmom  a  to 

Bdtaom  ifibnalao   ©vlowtf   to  Jioiisq  is  lot  ^1 

to  a«3   sritf    ^dtaob  lari  to  aid  soit>»osiq  X-t»^«-tJ^«B™Jt 

fiiiB;(OO^dSX^)   a'lJjIIo^  evlt-^d'flswd'  fena  betbrnid  ©no 

x&nAte  l>oc8  auouniitfloo  til  asstf  ajad  odw  T9(ffl»«s  a  o;^ 

"^I«?j&iJ&»mflrJt  sxl.tiiooi  "XiifinalAo  tuot-xia^^i  not  s^oX 

fcei'mrri  sno  to  mua  9di  diaeb  mmi  no  aid  gniJ&soorrq 

oU  feijaq   sef  o*  ««»  Jbiaa    ,(00*081^)   ai^IIof)  x^^-^^  &«* 

6na«to  tocfaan  «  saw  baaaaoab  dxid-  ;?jac{;)'  noinl)  IaooJ  sdS 

blBB9%o^»  »di  \«q  IlAda    ^.aiui  a.1  aolaU  L&ood  blsa 

vrxd  ^SB  b»9B»o9b  &dt  ba  aaoBTeq  iloua  oi  BiauitBM 

JtiifisstotA  arlT     t9aLtt»tlL  i9d  lo  aid  sninufi  ftatans^BaA 


amounts  shall  be  defrayed  for  burial  expenses* 
Provided,  however,  that  no  member  of  the  International 
Union  shall  be  designated  as  such  beneficiary,  unless 
he  or  she  be  a  relative  of  the  deoeas  d,  and  that  no 
payment  shall  be  made  until  ptoof  of  death  has  been 
submitted  under  seal  of  the  Local  to  which  the  deoeas'^d 
belonged.  And  further  provided,  that  no  claim  shall  be 
allowed  unless  all  provisions  of  the  Death  Burial  Benefit 
laws  have  been  complied  with, 

"(a)  Nothing  in  this  provision  shall  be  construed, 
or  Intended  to  be  construed  as  an  obligation  on  the  part 
of  the  International  to  anj  xmdertaker  who  conducts 
funeral  arrangements  for  any  deceased  member, » 

We  hold  that  under  this  provision  the  contract  was  by  the  Local 

Union  to  pay  plaintiff.  On  the  trial  plaintiff  proved  he  wag  the 

husband  and  next  of  kin  of  Rose  Ghisolf,  that  she  died  September  30, 

194£;  that  she  was  a  member  in  good  standing  of  the  defendant  union 

for  two  years  prior  to  her  death,  and  that  she  had  paid  all  dues  and 

assessments  levied,  A  photostatic  copy  of  the  books  and  records 

of  the  union  and  correspondence  with  the  deceased  are  in  evidence.  It  Iff 

show 
tru6  these/ that  during  the  period  from  May  to  August,  1942,  deceased 

stood  suspended  from  the  union  for  non-payment  of  dues.  However,  the 

evidence  also  shows  that  on  August  20,  194E,  she  was  reinstated,  and 

tb&t  at  that  time  she  paid  the  sum  of  $20^00  in  full  of  all  dues  and 

assessments.  Defendant  argues  that  because  of  her  suspension  she  had 

not  been  "in  continuous  good  standing"  for  the  period  of  time  required 

by  the  Constitution  and  By-laws  for  the  payment  of  death  benefits, 

/  This  would  be  a  very  technical  construction  of  this  section.  Defendant 

1/  having  accepted  payment  of  all  dues  and  assessments  due  from  the 

|[  deceased  on  August  '20,  1942,  is  now  estopped  to  claim  deceased  was  not 

a  member  in  good  standing  during  the  entire  period  of  time  for  which 

she  paid  dues,.  Tbls  court  has  recently  passed  on  a  like  question.  See 

Mims  V.  Mutual  Benefit  A  Accident  Ass'n,,  No,  42440,  opinion  filed 

May  10,  1943. 

The  Judgment  is  affirmed* 

AFFIRMED. 

O'Connor,  J,,  conours« 
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«eoBn»qx9  iMltud  no)  6«t«vl«A  ttf  IXaite  «.tjnrcMU 
X£noi^ame;}fiX  ftd^f  to  laiix'^fs  oa  f«£f^   t^arevotfl  ^J^btrcti 

on  JAaS"  .6ft«  t&.'BaS)oe£)  adJ  to  &vJ:i&l(n  a  M  ®ile?  to  w( 
fisscf  Sfifi  ii.ts«5  lo  ^cottq  It^rm  abam  5»q'    .'  q 

dilofioa  l&iiu'd  I.  lo  exiciGiyo<2q  IIjb  aeseXn.*. 

fd^jtcr  6»iX<pff00  ii09Cf  ©vjiii  '^-hzL 

^De^janoo   so'   £Ii-xia   nc.'elvo'rq  airf*  1.'        '  "  '    '' 

Jisq  ediJ  no  aci5  •;vi:iao   as  ai?  .&cjrx:8nco   •?•': 

«  *t9<fiBMi  Jbes«6oe£>  ■tfl«  •sol  i3.; 

liioca  t?i.iw'    'iu  e>.w  J&jstitnoo  eri^  uoielvcnq  aid*  igSnu  jsii3^  blod  oW 

ad*  8«w  «d  j&9V(nq  ttituXaXq  Xa±1*   silt  M)     *1:tJt*iiiAXq  X»^  o*  floXifll 

«0C  tacfmo;rqo6  b^ih  ^ria  iTAd;^   ,tXoBijcEi;  eaoH  to  ali.  lo  ;tx9n  ^jus  £>i3sc[Bj;Nl 

noXiW  *nja&£tet«»£i  en'ir  le  SflXB/uKte  i^oos  fiX  Tsdaoi  «  bs«  ads  u^;^   {SJ^GX 

£)ns  ed£r£  XXa  i>i«q  l>A«i  ejdB  tasii  hssA  «il;f«9fi)  laif  o*  iqii'tq  aiB^iC  ow*  lot 

e^qoen  5nfi  s^occf  s>£L^  !to  x<7<>®  oi^B^ao^oxIq  A     .ftdiveX  a;tn9ffl8  3  63Bfi 

b1  :fl  «90fi<>&XT«)  ixi  ei«  dda£909£>  ed;^  litlyt  eoneJtnoqBSiioo  Jbaa  aoini/  edt  to 

:r,:    :  •    .•-  .;■■  <    ■■■  ■.  worla     •  ■    '■    'i" ■ 

u;    t^^^G^^H     »sd&£  lo  ^nsffiXAq-ooi!  vol  flointf  %&i  aertl  Jbafinoqaira  J&oo;fe 

bnsi   ^b&tat»niei  b«v  ailt   «8MX  %^  #«i/3f/A  no  tadi  wwoMm  ottlM  •oasMva 

£>fl£  a«ifj&  XX«  to  XXi/l  Ai  CO«Os#  to  flura  tdi  hlaq  9d%  •mlt  tadit  ^a  *«d;t 

bntl  eda  noisiieqaifa  ted  to  9ai/Boacf  ^ad?  aeir^ts  :ffl.«Jbfl»t9(l     teBJ°fl9ffiBa08a« 

b^tltsj^^t  &mtt  to  6oli:eq  sd^  "cot  ^%Rlbn&ia  Boo^  ai/ovcl^aoo  ni*  neatf  toa 

.3;tXt8a9d  d:tA9l>  to  ;}^£teffi-i«q  &di  ic«t  iiw«X~'ie  l>aB  «oi*i.'d^X;rBnoO  futi  xd 

iOiibRQlvQ     ^ollions  9ttLt  to  nol^osninttoo  laettuioei  ^tsv  a  9cf  liXiyow  sidT 

adiif  moit  wh  «i^a•alaa«NlB«  Aiui  aeixb  IXa  to     cTndjRX^  fidJ-qaoojB  sn^TAd 

a  aaw  Jbae-s^odib  alAXo  0^  fqqoiBQ  won  ai   tSJ^6X   ^OSt  tutt^A  no  b»B»909b 

doidw  tot  9mti  to  Jboltsq  ati^no  ad^  s^itx/ft  saXI>xtfi;ra  6009  ni  tacTffieffl  » 

&0B    ,aol^B9Up  esill  a  no  X>9seaq  icX;:^n»oot  a^  Jiiiov  «M?     ^estfib  Maq  ada 

i)»Xit  aoXxiiqo   ^O^'l^S'^    -        <  .n'acA  i^xg^JbiooJl,,*  tl^tn&Q.  IxjJiuUpY  a«lM 

.n^ei    »0X  xaM 

.OiiMflXTnA 
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&ENEVIEBE  M,  RACINE,  Executrix  of 
the  Estate  of  George  P.  Raeine, 
Deceased,  and  ELSIE  SLOAN, 

AppeK^es, 


LEBIA  BLACKBORN,  G 
MINERVA  J.  ADAiVia 


APPKAL  OF  GEORGE  C.  ADAhS,    MINERVA  J, 
ADAMS  and  LEBIA  BLACKBORN, 

Appellants, 


APPEAL  FROi« 

GIROUIT  COURT, 
COCK  OOUN 


3'19I.aI''526^ 


MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 


8,  1  40,  Genevieve  M,  Racine,  executrix  of  the  estate  of 
George  P,  Racine,  deceased,  filed  her  bill  to  foreclose  the  lien  of 
a  Junior  mortgage  dated  May  20,  1J£9,  on  premises  known  as  4439-41 
South  Michigan  avenue,  made  by  defendant  Lebia  Blackborn  to  secure  an 
Indebtedness  of  $10,000  evidenced  by  her  36  notes  conveying  the  premises 
to  the  Chicago  Title  &  Trust  Company,  trustee.  In  the  complaint  it  was 
alleged  that  the  executrix  was  the  owner  and  holder. of  £6  of  the  notes 
each  for  $150,  the  first  due  one  month  after  date  and  that  one  note 
became  due  each  month  thereafter;  that  no  payment  of  principal  or 
interest  had  been  made.  Afterward  Elsie  Sloan  filed  her  answer  and 
counterclaim  in  which  she  alleged  she  was  the  owner  of  10  of  the  notes, 

9  for  $150  each  and  the  10th  one  for  S4,750;  that  the  first  of  these 

10  notes  was  due  27  months  after  date  and  the  9  other  notes  came  due 
one  each  month  thereafter.   The  counter claimant  alleged  nothing  had 

been  paid  of  either  interest  or  principal  on  any  of  the  notes.  Defendants 
Answered  and  numerous  pleadings  were  filed.  The  case  was  tried  before 
the  chancellor,  there  was  a  finding  and  decree  for  the  amount  claimed  by 
plaintiff  a-id  count erclaim&nt  and  defendants  George  0,  Adams,  Minerva  J, 
Adams  and  Lebia  Blackborn  appeal. 

The  record  is  very  complicated  and  much  confused  but  since  we  have 
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to  n»ll   sd*   ©solosnot  od"   Jtlld  «x«ii  fcalit    ,J6®ifl«o»b    <©rr2osH   ,1  «3^0»d 
I^-es*'*  aa  awcfiM  BsalfliMq  no   ,6261   ,©2  x*5M  fted^afi  ©gfisiioa  tolaet  a 

8!?ai0o*iq  srijr  gnitevftoo  ««J©p  dC  lexl  x^  fi«oa«BlT»  000(01$  to  sa dhdstf (TdJtfii 

auw  ;tl  *nJt.aXqaoo  6ri*  nl   ,99ttitnt   ,'^flBqiBoO  fayrl  *  sWlT  ogaoi/lO  ©d*  o? 

aflJon  dff?  to  82  to  lobloxf  Jbna  •r©iWO  aritf  esv  xli*«««ice  ©d*  t^silJ  l>©g©II« 

s*on  ©lie  ;tAri;t  Bab  9^«b  ts*ts  rfJnoar  ©no  ©»&  *»ilt  ©cfJ    «OaX^  tot  ifea© 

no  l&qlonitq  to  ?ft©«XJM{  on  JjaxiJ    ;*j9*ti©^©rf*  jf*froa  ilo«9  ©jjA  ©maided 

bns  i9waH*'¥«rf  i>8lit  naolB  ©ialS  MswtettA     ,©&J3a  a9©tf  ftjotf  *s©*i©lffli 

tasd"on  »rfS  ^o  OX  to  tecnro  ©riJ  saw  ©da  Jba^eXXB  ©da  dttlnm  at  mlalotBi aaot 

»3Sii;t  to  ^^siit  »ri5f  *eri*    ;08V»*I^  tot  f»nG  Ati^l  M9  hn»  floa©  OBll  tot  Q 

»ub  ©SAO  8©^on  isri^o  €  ©ri^   I!>fl«  ©^aJb  istfta  sd^notf.  TS   ©x/d  aa*  ©©ton  OX 

fiarf  8fiXri;rorf  ft©5'©XX«  littaatisiitit^tsiuto  ©ifT     ,t©Jta*T:ad*^  if^noa  dea©  ©flo 

3d'naf>n©t©Q      .a©*on  ©Jf*  to  t«*  no  Xiaqiocinq  to  ^a^maJfli  tsxl^X©  to  filaq  a©©cf 

©totscf  JE>©lt^  aaw  ©sao  ©dT   •b©Xit  ©t©w  o'gnlbaslq  BisoiBmua  baa  £)©t9«BJia 

■^cf  fiamijsXo  Jnuoma  ©d;?  ^ot  ©stoeb  fina  anXfenit  a  aaw  ©t©riJ    »toXX©onail©  ©riJ 

.L  avtsnXM   ,ams£)A  ,D  »:^to©{)  •;tfla£)n©t9&  bna  ;fnaaiaXote«ffljJoo  be b  ttid^aiaXq 

4Xa©qqa  nioditoaxa  aX<f©j  bOM  aoaJbA 
©rad  ©w   ©oflXa   ^ucf  baautnoo  tiouoL  ba»  b9i»ollqaico  x^nv  ai  Mooen   »dT 


s. 

reached  the  oonolusion  that  there  must  be  another  trial,  we  do  not 
discuss  the  evidence  In  detail  but  think  It  sufficient  to  say  that 
the  eyldence  tends  to  show  that  In  May»  1^29,  defendant,  George  C. 
Adaffls  was  negotiating  to  purchase  the  premises  in  question  which  was 
encumbered;  that  it  was  finally  agreed  by  the  owner  of  the  equity 
and  Adams  that  the  owner  would  sell  the  equity  for  S3, 000,  With  that 
end  in  view  Adams  borrowed  $2500  fiTom  George  P,  Racine  and  with  this 
sum  together  with  S5500  of  his  own  funds,  he  bought  the  equity  taking 
title  in  defendant  Lebia  Blackbom  who  waf?  a  stenographer  in  Adams's 
office,  and  on  the  20th  of  May  ,  1929,  Lebia  Blackborn  executed  the 
notes  and  trust  deed  in  question  and  they  were  delivered  to  Racine, 

Defendant  George  C»  Adams  who  was  an  attorney,  in  his 
opening  statement  said:   "George  P,  Raclne  agreed  to  sell  a  mortgage 
for  $10^000  and  agreed  to  advance  the  sum  of  $2,500  to  acquire  title 
to  the  property  at  4439--41  t.iohlgan  Avenue  and  the  remaining  portion  of 
$7^500  was  to  be  paid  to  George  C*  Adams  after  the  taxes  and  repair 
bills  had  been  paid*  iOr,   Racine  represented  to  Adams  that  he  could 
sell  the  $10,000  mortgage.  The  mortgage  was  delivered  to  Mr»  Racine 
on  the  20th  day  of  May,  1929,  after  the  same  had  been  acknowledged 
by  him  as  Notary  Public;  that  thereafter,  demands  were  made  repeatedly 
upon  iATt   Racine  for  the  iTemaining  |7,500,  less  his  com-vleeion  of  10 
per  cent,  by  George  C»   Adams  and  Minerva  J,  Adams  in  the  presence  of 
Witnesses,  Racine  repeatedly  promided  to  pay  out  the  |7,500  but  failed 
to  do  so,"  The  evidence  further  tends  to  show  that  on  a  number  of 
occasions  when  the  matter  was  taken  up  with  Racine  he  stated  that  the 
notes  and  trust  deed  had  bef^n  lost  or  stolen. 

The  evidence  is  also  to  the  effect  that  counterolaimant  Sloan 
was  a  stenographer  employed  by  Racine  at  the  time  of  the  making  of 
the  notes  and  trust  deed  by  defendant  Blackborn^  She  testified 
that  she  bought  the  10  notes  from  Racine  Movember  26,  1929,  and  paid 
#6,100  for  them  by  returning  $4,000  and  some  odd  dollars  in  Bender 
notes  which  she  held  and  paid  the  balance  by  check  drawn  on  the 
Pullman  Trust  &  Savings  Bank,   That  she  had  never  made  any  demand 
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...   .;,.    ^l^i'x^  i9£iiona  scf.  iaum  o^^tii  tmi  floiawXonoo  eriJ  bedoavn 

idtf  d^Slf      ♦OOO^Sci  10^  %*ii)p©  9£f;}'  IX©8  JbXwow  •      i        ^ai*   ;r^;f  QtaabA  bOA 
3j:a.»   nJiw  |)fi0  BRloafi   ^H.  •gioeO  aio's'i  COSS:-   B^rrc-xtccf  ojn.ol5/.  wsiv   ni:  fine 

»Ai  b9ifvoi!ix9  mcocfi[o«XS  &t€Qd   ,6SeX   ^  ^M  lo  tfS  ,    o.      .> 

,enio.aH  o*  csisvlXafi  ©lew  "tjeri?  Jbfl«  noXJ-asi/p  ni  feeel)  itsirt*  iiaa  a^ioa 

Bin  ci    «-^©nto3   J5  n«  saw  oxlw  ao«5A   .0  QgiosO  *nal>fl©t9G 

frsiA-gt^iotR.  &  XXss  0^  i>99^gj8  ©flXoisJi  ,1  »sio»0»      sBi/i^a  iamniRis  snlnaqo 

©X;^i*   ©liupojs  o*  003^20  to  msjB   mit  eoa&vbB  o^  ^^eiga  fin*  000  ^OX^  lol 

aoli^Tioq  giilniflmsi  ad*  fifl»  etfXitvA  ne/^JUiel^-  X*-es^>  ^a  t3"i9qoiq  eri;r  o* 

tlzqat  bna  ^&x&i  ©rid'  istJla  8JH«JbA  «9  t^ioBD  o*  bl&q  sd  o;t  gj&w  003 tT# 

bluoo   9d  t&di  tbm&bA  ei  Jbp1[ci9Bfi^tv  »ti$o&H  .  .    Uq  nesd  £>Ari:  slXltf 

©filoAK   .  ...e^evlXo*  Bisw  ©s^^^iow  9£i1      ,H;^.sgd-toB  pOO^OXf  aritf   iX©i 

eB^sXvfcxfifOA  ixescf  Aaci  ©«««  «di  ,  c  .bM  lo  xAb  diOSi  eri^  no 

^XJbeJBsq©^  ©Jbsm  9^«w  afeoiaael*   ti©Jl«©T:»r:  ;oiXtfaT  t'^^oM  a«  outri  •^d 

nolaaltt'coo  airf  '    ,   0«^T|  scXiriaifi*?  Mtl  ,'Xf  It  tsle^ ,  ••'x.^i  aoqsj 

lo   ^ofl98  0iq  •d*  «1  8tr.         .       vn««iiM- BfliS  awfiJ&A  #0  •a'soa©  \<S  t^n©o  loq 

.  Il.fjl  ^iPCf  OOe,?^  «riJ  *tf«  ^*q  od"  jb»Aijapiq  i5X^"»^3r«eq»T:   &alo&H  tasaeacitM 

iiHwn  fi  no  imii  woxia  o*  abna*  tBA&tts'i  eomblye  sriT     "  ♦oq  o6  o^ 

edd'  d^ja^iif  Jba^a^a   sui  dfiiofi.'{  £(:tiw  qv  xio^Tsst  eav  *f9^d^isa  »£(;^  seifw  saoisBoso 

.naXoita  no  JaoX  nrjatf  fcAd  b&^b  ^QUii  bn»  aa^on 
nc,i<.  inaalAlotfiitusQO  i&di  ^oe'ils  art*  o*  oaX*  gi   aonaiXva  sdT 

0  2^iX2l;sm  axi*  lo  asti^  ad;f  itjs  aniojsH  ^cf  fi«-foX<|aiia  laxlqjaiaonf^d's  ^  aAV 

ibralijttfaa*  ariB      .niocfjfoBXa  Sn&basleb  ^d  feaefi  Jtawid'  i>nA  sa^ois  9di 

ol:'  t  sex   ,dS  leciBievoV!   acioafi  atoil  8®3'on  01   edt  td^uod  aria  ^-.-sd* 

'irLnaii  ni  ataXXo*  Jbfio  eaoa   bii«  OOQ,H  l^ttltnui^t  ^d  «®riit  lot  OOXt.8^ 

axIJ  no  nw«nB  loario  x^  aonaXBcf  ari?  iiaq  l>f|j»  blBd  sris  rtolriw  aa^on 

bntiT;'^^  ijn.n  r'-    ------   ftarf  aria  *sc""      ,-':    "    ' '-    "•    "    ■;     ■■■  '    rraasXIir^i 
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for  the  payment  of  principal  or  Interest  on  any  of  the  notes. 

William  R,  Avard,  called  by  defendant!  testified  he  was  auditor 
for  the  Pullman  Trust  &  Savings  Bank;  that  in  November,  1929,  there 
was  a  Joint  account  of  Robert  A,  Sloan  and  Elsie  Sloan  which  had  been 
opened  September  29,  1916,  He  then  testified  from  the  records  of  the 
bank  which  show  that  no  check  of  the  amount  required  to  pay  for  the 
balance  of  the  face  of  the  10  notes  was  drawn  on  the  account  or  paid 
by  the  bank. 

The  evidence  further  shows  tnat  September  22,  1937,  Genevieve 
M«  Racine,  plaintiff,  was  aT)polnted  executrix  of  the  estate  of  George 
P,  Racine,  deceased,  and  that  some  time  after  the  a  ointment,  the 
26  notes  claimed  by  her,  as  above  stated,  were  found  among  the  papers 
of  George  P,  Racine,  the  deceased.  There  Is  other  evidence  In  the 
record  to  the  effect  that  defendant,  George  C#  Adais,  acted  as 
attorney  for  George  P,  Racine  In  a  nximber  of  matters  for  which  he 
claimed  there  was  due  and  owing  to  him  near-ly  |9, 000  and  that  It  was 
agreed  between  Racine  and  Adams  that  the  #2,500  which  Racine  had 
loaned  to  Adams  v.hen  Adams  was  purchasing  the  property,  as  above 
stated,  would  be  applied  toward  the  payment  of  the  fees. 

Defendant  contends  that  the  action  was  barred  by  111,  Rev,  Stat, 
1941,  chap,  83,  §11,  which  provides  that  the  action  to  foreclose  the 
lien  of  a  trust  deed  is  barred  in  10  years  after  the  right  of  action 
i  accrues,  and  It  is  argued  that  since  there  was  a  default  In  payment 
on  June  20,  1929,  when  the  first  note  was  due,  the  statute  began  to 
run  on  that  date  but  the  suit  was  not  commenced  xintil  kay  8,  1940, 
more  than  10  years  after  the  first  default.  We  think  there  is  no 
merit  In  this  contention.   The  payment  of  the  notes  was  not  accelerat*»  / 
ed  and  the  suit  was  broughtlong  before  the  last  notes  became  due. 

Defendants  further  contend  that  they  did  not  receive  a  fair 
and  impartial  trial  and  that  the  court  erred  in  ruling  on  the 
admle  Ion  and  exclusion  of  evidence^  We  think  this  contention  must 
be  sustained  and  without  specifying  anything  that  o  curred  in  this 
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»a^ica  qA^  to  x^J*  fio  3'8»*i3*ni  to  Xeqionl'Yq  lo  ;?fl«Mrrx*<J  w*^  ^•t 
iotfl5i/A  SAW  9Ji  h«tttfB$t  B^nsbnet^b  ^tf  AsIIjjo   ^tiBy^  ,J?  aubllllW 

-9<f  bsd  rfolrfw  nflolS  «ial5?   bn«  a&olB    .A  ^isefofl  ^o  ifm/ooss  tnlol  «  aMr 

3fl;t   lo  Bbico'yt   arid-  0C«1  ftsillJae*  a©ii#   aK      ,3ISX    t^S  T9Cf«9;tq*8  A9ii»<i0 

ec\i  tot  ^Aq  «t  fcwrltrpwc  ^auot&M  edt  to  :lfi©rio  ois  :r.arf}  worie  xloixlw  atiucr 

oir^/^  10  itiuooosi  9ri*  no  iwsrt*  bbw  a«tfofi  01  «rf:r  to  eo^t  6/lJ  16  soxislatf 

95ito90  to  9*J3^8S   e»iiJ  to  xltiuo?iX9  *4itfaloqF<?j»  «j8W   ,ttl?niJBlq   t«flio«H  »M 

9xi;r   i^nMi^nlo     £  9C[.t  le^tA  ettiS'  sfflot   t«£{tf  iuiA  «J&»8Beo9£>  c^^!><^  '^ 

ai9<iAq  »ri;f  giiomjs  fimrot  »«x*w   »&«J*3'a  •▼ocTa  ma  ^*tB£i  icf  Jbeaifilo  a 9* on  82 

9d^  al  90R9bty«  t^tiio  al  aiexlT     *69eaed9l)  exf^   ,en±oj3H  •?  03tto»D  to 

orf  iiolriw  tot  8i9.1;fsaT  to  iscfaiur.  «  ttl  9r1obH  ^^  egio^O  lot  xesnoitA 

il  iadi  bnM  000 ^Qt  ilt^^a  mid  oi  gnlwo  ma  9itb  a£V  sTiodi  bemlBlo 

bBd  enloftH  dolxiw  005(21  «rf^  :ri^^  imAbA  taA  saioftli  ff»mr^«cf  Jb»»tq|Ji 

srccfs  aB   tX^'^^Q^'^^  ^^  gnXsjedo^uq  aem  asuBJsA  iiaifw  lEiajsM  o;f  i>9/iaoi 

,ef>©t  9ri*  to  #fjeinY*<I  9tii  bt&wci  S«iXqq»  ©cf  fcltrow   ^bs^aii 

.•c<?e    ,v9i!   ,111  x*^  fitwiJBCf  esw  floIifoB  8ii:f  *jsfl*  «^»*noo  *njsibfi9t9C 

etii  ©aolofttot  o?  ctolJoa  6riJ  J^riS"  aaJblvonq  ftolais    tII2    ^58  »q&do   ,X^GI 

noito.%  to  id'^l'i  9rf*  •r9Jt»  biasx  ei  nl  b9^tAd  si  f)*pf>  tam:^  «  to  noli 

3Ti9mx«q  fli  ;riirBte.b  a  ««w  eied*  aojoia  laci*  besTg-xm  ai  ;?i  5xxjb  t8  9«T00B 

oi  Hiisecf  stwtaJa   arilT   »-9irl)  bjbw  aSTon  tfaiXt  ©xli^  corfw   ^GSei   tOs   ontfL  no 

^0■^iJ.£   ,a  ifak  Xi;fmx  Jbooneramco  tfoa  aaw  ilva  mi  iu^  Biab  t&di  nc  aui 

aa  aX  siaxiJ  iniri^r  9\       .JTXiJBtei)  *BiXt  mi  i9^t»  ai^aie  OX  as^f*  orcoo 

-tfataXeooa  Jott  baw  aoJ^on  ad*  to  *nonr\EAq  «tfjC     ,nclJn»*no©  atiii  aX  ittsa 

.9Mb  sfflsoscf  aaiTofl  tfsAX  eil3^  eitot8«f  yioXJd^oid  baw  *X«a  adjf  £>na  Jba 

liAt  A  svlc-osn  Joii  613  x®^*  ^^^^  *«a?tto«  -xari^iwt  a^-flAJbiiataQ 

Bxid"  no  aflXXurt  cX  fieria  iiuoo  9iii  i&rii  ba&  Inlti  l»tiiAqBil  bo» 
;l>ifffi  floXJfis^tnoo  bMS  :iattii  sW     ^aonsJbXva  to  noiaulpx*  ba&  noX  alafca 


4. 

oonneotlonj  we  think  it  clearly  appears  that  defendants  did  not 
have  a  fair  trial  and  for  that  reason,  the  deoree  of  the  Circuit 
oourt  Is  reversed  and  the  cause  remanded, 

REVERSED  AND  REMANDED, 

Matohett^  P,  J«,  oonours, 

Mr,  Justice  McSurely  participated 
In  the  decision  of  this  case  but 
passed  away  before  the  opinion  was 
filed. 
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MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINDN  OP  THE 

December  7,  1937,  plaintiffs  filed  a  complaint  in  chancery  against 
defendant,  A  motion  to  strike  was  sustained,  Bubaequently  plaintiffs 
filed  two  amended  complaints  and  July  17,  1939,  filed  their  complaint 
at  law  to  recover  S3, 270  claimed  to  be  due  them  for  the  balance  of  a 
loan  of  |2*500  laade  March  8,  1927,  and  interest  thereon.  After  the 
issue  was  made  up  the  cause  was  tried  before  the  court  without  a  jury. 
There  was  a  finding  and  Judgment  in  defendant's  favor  and  plaintiffs 
ftppeal. 

The  substance  of  the  allegations  of  the  complaint  is  that 
plaintiffs  and  defendant  were  related  through  marriage  and  March  8, 
1927,  plaintiffs  loaned  $2,600  to  defendant.  As  security  for  the  loan, 
defendant  turned  over  to  plaintiffs  a  second  mortgage  on  a  certain  piece 
of  real  estate  in  Chicago,  securing  sm  indebtedness  of  #6,228,   The 
agreement  between  the  parties  was  in  writing  and  is  set  up  verbatim  in 
the  complaint.   It  is  signed  by  plaintiffs  and  defendant,  dated  iiarch 
8,  1927,  and  recites  the  loan  of  $2,500,  the  giving  of  the  second 
mortgage  for  S6, 228;  tkat  the  loan  is  to  be  repaid  in  2  1/2  years  and 
upon  such  payment  being  made,  the  real  estate  mortgage  will  be  returned 
by  plaintiffs  to  defendant. 

It  is  further  alleged  that  about  November,  1929,  defendant  came 
to  plaintiffs'  home  and  told  them  the  indebtedness  secured  by  tne  real 
estate  mortgage  would  be  due  in  December,  1929;  that  it  was  necessary 
that  plaintiffs  turn  over  the  mortgage  to  defendant  for  collection  and 
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yHT  -io  W;  iMi«io  -Jim  ammij2Q  homjioo'o  soiTeut,  .hm 

;}nl&Lqmoo  riedi  b9ll1   ^QZQL   »?!  ^luli  An«  ti^nlAlqfflco  fisfineaB  o«r*  belt^ 

A  lo  9onsI«cf  ©ri*  lol  «e£f;r  •«!)  9Cf  o*  bBmlalo  0VS,5t  tsrooo^  o*  wbI  tM 

Btii  tatiA     *noeierf*  JasnsJnX  bau   ^^QL   ,8  riooaM  9ba«|  005  ^|  lo  iwol 

..X^trt  A  iuodtly^  iiuoo  •di  s-xolecf  J^eli^  bjsw  setfAe  exl;t  gu  bIum  asv  euaei 

al^litnlslq  fioe  iovbI  a»*nai)n©l©l>  nl  Jnsxnsbi/t  JbnB  gotfinil  a  a«w  •nadT 

.lA»qq« 

^Bri*  si  iatBlqsoo  9di  to  anolJ-jBgalla  adJ  lo  9ons;facf«8   arlT 

48  rfoiBM  Jbiifl  osBliiBin  rigwcTxlJ  fied^alOT   tnem  Jnafecolob  finB  atllS^nlBlq 

tiisol  etii  tol  ■v:Ji'iw«9a  aA     .Jrj.BJbn©t»l)  otf  006 ,2#  ftanBoI  sllUniBlq   ,t^€I 

eoolq  al&it&o  b  no  a^AS^'^^  *floo©8  a  alllifniBlq  o*  nsvo  bemtrf  :faAba9^9b 

9xfT      46SScd$  lo  Ba9ttb»ifi9bnl  an  sninuoaa    (OSBOlxiD  fli  9iAiae  Igei  lo 

nl  £Bi;tMi9T  qu  ^aa  al  £)cb  sni^iiw  al  bbw  aal^Bq  ad^  n»»v^a<f  tfl«Ba9*r9B 

xloiBiii  Jb9;JBf>   ,*njal>«elefc  6ns  a^li^nialq  ^cf  Jtienala  ai  3^1     ,*niflXqmoo  ariJ 

Jbnooea  ariJ  lo  -gatvl-g  ari*    t003,sS  lo  nwol  9clt  B9fto9n  boA  »Vsei  48 

baB  aaj39X  S\I  S  ni  bl&q,9i  acT  o*  al  aboX  ari*  toMdt    ;8S2t6^  tol  ggBg^fnoa 

l)9xrufJei   ccf  XIlw  asBS***©*  9*«Jaa  l&ot  9nt    ,9biiar  g^lacf  JnsmxBq  xfowe  noqir 

.*flfll>flal»J!>  oJ  alllJfllBXq  xo 

aaBO  tOAJbiiala^   ,esex   ,i9CfjievoK  tuodu  i&dt  btr^^llM  iBdiiu'i  al  il 

iBvi  9iitt  ^cf  fiarruoaa   aasafioiJrfo&al  ad*  aariJ  6X0J  l>nB  aaod   'alllJnlBXq  oJ 

Vi«3a9o«n  BBW  tl  *Bd*   ;esGX   »ne<foao9a  nl   9isb  ecf  Mwow  ©aBs^toa  aJs^aa 

JboB  nolJoalXoo  10I  Jnafinslef)  o;r  asBstfioa  arfJ  lero  nrrwd'  a^^l^fnlfiXq  iadi 


that  when  she,  the  defendant j  collected  the  money  on  the  mortgage, 
she  would  pay  plaintiff*  the  $2#500;  that  relying  upoa  this  promise, 
plaintiffs  turned  orer  the  mortgage  to  defendant  who  collected  the 
■oney  and  conyerted  the  proceeds  to  her  own  use;  that  defendant  made  the 
following  payments  on  the  loan:   September  15,  1927,  |75;  March  4,  1930, 
$160;  August  9,  1932,  ^75;  that  no  other  payments  were  made  and  that 
the  balance  was  due  with  6^  interest,  making  a  total  of  $3,270. 

To  the  complaint  defendant  filed  a  motion  to  strike.  The  motion 
was  sustained  "only  ag  to  the  matters  of  tort"  and  overruled  as  to  the 
balance,  March  13,  1941,  defend&nt  filed  an  amended  complaint 
apparently  eliminating  the  allegations  of  tort  and  April  11,  1941,  filed 
her  answer  in  which  she  admitted  the  parties  were  related  through 
marriage;  denied  that  plaintiffs  had  loaned  her  $2,500  or  any  other 
SUB  or  that  she  had  deposited  with  plaintiffs  the  real  estate  mortgage 
as  collateral.   She  admitted  executing  the  instrument  dated  March  8, 
1927,  which  was  the  basis  of  the  suit  but  denied  that  she  xmdertook 
to  repay  the  loan  of  |2, 500  in  2  1/2  years  from  that  date,   Shr 
specifically  denied  that  she  had  deposited  with  plaintiffs  the  real 
estate  mortgage  and  also  pleaded  the  Statute  of  Limitations, 

May  28,  1941,  by  leave  of  court,  defendant  filed  an  amendment  to 
her  answer  adding  allegations  in  which  she  set  up  that  the  indebtedness 
Of  $2,500  had  been  paid  and  satisfied  by  Joseph  Janioke,  thatbhe  had 
delivered  to  plaintiffs  alsjohol  of  the  value  of  ^3,000,   That  plaintiffs 
vere   operating  a  tavern  from  April  1,  1927  to  November  1,  1929  and  had 
accepted  the  alcohol  in  full  satisfaction  and  payment  of  the  $2,500 
loan.   The  amendment  further  set  up  that  defendant  had  received  no 
part  of  the  ^2,500  but  that  plaintiffs  had  loaned  the  #2,500  to 
Joseph  Janicke;that  loan  was  afterward  paid  by  Joseph  Janicke  and  the 
second  mortgage  (securing  an  indebtedness  of  ^16,228  which  was  pledged 
as  collateral  security)  was  delivered  by  plaintiffs  to  Joseph  Janicke 
who  returned  it.   That  the  $2,500  was  paid  by  Janicke  in  November, 
1929, 

The  court  heard  the  evidence  and  fovnd  the  ^2,500  loan  had  been 
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^aSBi^ficffi  odi  no  XQaom  &ai  £>*ito9iloo    ^taBbti«'i9b  add'   ^Bda  neilw  ^juii 

^dd"  Bb&m  tn&baeisb  i&di   ;9««  nwo  lari  oJ  aft«sooiq  sil*  fisJisvcoo  bttB  -^ancm 

tOCGI    ,1^  xfoijsJS  ;8T|   tVSQI    «8X  iscffli«*qeS      :nBoX  sd^  no  atniMTEBq  gulwollolt 

Jad*  baa  •fijsa  m»w  «*n©BntJsq  isrf;?©  en  dad*   ;3V|I  ,SSei   t^  i6tr^A  {091$ 

•OVS:«S|  lo  lA^od^  B  ^ijLam   ^iB9^9tn±  ^fl  c[dl«  Bub  tstm  •oosljsd  9£td^ 

aci;^oe  adT     ^Mllita  od  fioidon  «  £9X11  iaBha9\9b  tsiJi»lqmot)  »dt  oT 

©ri*  oi  aA  ^iwxi^vo  find  *tT:c*'  lo  qi»J;+JBffl  ©d*  od  s«  xXflo*   bealstsuB  ajnr 

d'fllaXqiaoo  &9i)C[affi£  c«  £>eXil  d^£uaiQae1»£   tX^eX   ,$X  ifoiBM     M*oaMlRfS 

bellt   ^li^L   tlX  liiqA  baA  Jiod"  Tto  anoidagalXA  vii  sixidjaclaiXe  xXi^^fisiaqq* 

rigwoTdif  JbaitttXsi  eidw  aeidiaq  eiJ*  Bd;tdl«iftfi  sria  xldiri*  ni  ftawaaA  laxl 

tsxlJo  ^fis  10  006  ,SS!  Tsri  J&eiisoX  BaiI  alllJfllaXq  t&dt  JbalnsB  jasBltiBflr 

s^^ifTcs  9t^tM9  Xssi  ed^  ttlXd^aijaXq  d;riw  fiadXaoqsl)  £>^  eds  ;radd  to  tuit 

,8  doiaS  f>«;^BJ&  dnaarmitaBl  *d*  gnl^woexs  fc»**ifitbA  ada     ,I*T?t;taXXo6  a* 

ioot^Bbtiu  9da  tAdi  Jbalnafi  iaiS  tltsai  ad*  lo  alasd  ad;^  siSw  dsJtdw  tT2GX 

•de      ,a!tAf>  Ijsri*  fflcfft  aiaat  S\X  2  flX  003,81  to  n«oI  ed*  xBq^n  0^ 

X«9*c  9id#  fftlitnliXq  ddlv  fiaitXaoqef)  i&Ad  ettia  d'ad^  fiolirsB  ^XXAoltiosqa 

•anoidB^tlarlJ  lo   sJwdBi^e  adJ  £)e&seXq  oela  bos,  sgasitoa  »;?«^aa 

od  J^naaJbcaa*  n*  J&alll  JnBJbnaleh   4*'xi;oo  lo  eraaX  xcf   tX*ex   ,8s  XsM 

s%9ab9id9bai  9dt  Jad*  qjtf  *9a   ada  doidw  ni  ancltjsrg9l£a  -gntbha  loiiaaM  tad 

ftsd  aricfJadf   taotoinsL  dq^soX.  xd  baXtaUes   ba*  Msq  Ksscf  Bal  008,551  lo 

altltnXBXq  *3dT      ,000 ,5t  to  ewXBT  ad*  lo  X(idcwX«  altX^flXeXq  o;^  JbataTlXaS 

bad  f>ff«  es6X  ,X  iscfffleroWt  0*^  TSSX   ,X  XirqA  monl  tn^rAi  a  8fll*AT:9qo  art  aw 

008,3$  9dt  to  ^nanptBq  bna  nolrf'ofitsl;Jsa   XXwt  al  XodooXa  add'  fcaJqaoo* 

on  b©Yi90*rt  bad  fnebne^eb  if^dt  qi;  tfaa  *t9dd*i«rt  Jnaafenafflja  adT     .flJioX 

oi  008i2<t  &di  bai»oX  bad  attldrrljaXq  tadt  iud  005,21  ed*  t6  *n«q 

9iri#'  bn«  e2[ain«>X  dqaaol.  \tl  blaq  biuarnretfte  aaw  aaoZ  *adt ; acioinaX,  dqeaoL 

ba^baXq  gav  dsidw  8SS(d#  to  aaaatbstdabfiX  tiA  sniitroas)    ^i^argf^om  biiooaa 

«:iCoInj*l  dqssoX.  0*  attldnisXq  x<^  barraviXab  oan  (xtfituoaa  lAi9i&ILoo  as 

iT-^fanToM  fll  aJolnat,  x«f  blBq  aar  008  ,Sf  add'  *j«dT     ^tl  bmnsrien  odw 

.Gsex 

need  bad  xu^X  008  ,S9  add  bittf^t  bnj»  eonsblTe  9di  brueed  tiuoo  adT 


5. 

paid,  partly  In  cash  by  Joseph  Janloke  and  the  balance  by  Janloke 
delivFTing  alcohol  to  plaintiffs* 

In  deciding  the  case  the  court  said:   "I  don't  know  how  much  was 
paid  In  cash  and  how  much  In  merchandise,  but  am  satisfied  It  was  pald,# 

The  only  contention  made  by  counsel  for  plaintiffs  Is  that  the 
finding  1b  against  the  manifest  weight  of  the  evidence,  Joseph  Janloke 
was  a  nephew  of  plaintiffs  and  was  married  to  defendant's  daughter. 
The  theory  of  plaintiffs  was  that  they  loaned  the  $2,500  to  defendant 
who  v/anted  the  money  to  repair  a  building  which  she  had  recently 
purchased  and  that  the  money  or  part  of  It,  was  used  for  this  purpose, 
or,  that  the  money  was  borrowed  by  defendant  for  the  benefit  and  use 
of  her  son-in-law,  Joseph  Janlcke,  andvthat  on  either  theory  defendant 
was  liable  on  the  written  Instrument,  signed  by  her  and  plaintiffs 
March  8,  1927«  On  the  other  side,  defendant's  theory  was  that  the 
#2,500  was  loaned,  as  evidenced  by  the  written  document,  for  the 
benefit  of  defendant's  son-in-law,  Joseph  Janloke;  that  he  got  the 
money  and  repaid  it,  |500  or  $600  In  cash  and  the  balance  by  delivering 
alcohol  to  plaintiffs  in  full  satisfaction  of  the  loan»  Evidence  was 
introduced  tending  to  substantiate  the  respective  theories  of  the 
parties* 

We  have  carefully  considered  all  the  evidence  in  the  record,  have 
bad  the  benefit  of  an  Informal  oral  argument  by  counsel  for  the 
respective  parties  and  have  reached  the  conclusion  that  the  finding 
and  Judgment  Is  against  the  manifest  weight  of  the  evidence.  But 
since  we  are  of  opinion  that  there  should  be  another  trial,  we  r'^frain 
from  discussing  the  evidence  in  detail,  except  to  say  that  plaintiffs 
explain  the  delay  in  bringing  suit  on  the  groimd  that  they  were 
reluctant  to  do  so  because  the  matter  Involved  a  family  affair.  They 
also  contend  that  the  court  was  in  error  in  finding  that  the  indebt- 
edness had  been  paid  and  that  this  is  shown  by  the  letter  written 
April  13,  1937,  from  Grand  Rapids,  Michigan,  by  Joseph  Janlcke  or 
by  his  wife,  as  she  testified,  which  we  think  shows  that  most,  if 
not  all,  of  the  $2,500  was  then  due  and  unpaid,   v»fe  are  not  impressed 


s«w  jdouffi  won  woii^  i*aob  I*'      :Jbifi8  Jnuoo   arf*  9eA0  ©if*  ^iSioeft  «I 

%i,blMq  n&w  ^l  bBllBlSaB  aui  iud  tWilbn&dotem  al  dotm  «o£[  ban  dBBo  al  bl&q 

Sri*  Jari*  bI  BWlinls^Lq  io\  Xsacwoo  \<6  e£>jsffi  noJt*c©*floo  ^Xno  ariT 

«3[oiix«1^  ifqasoXi     •soaefiiye  ed*   to  *ri§iew  *B«tlnBiB  oxi*  ^BaX^gA  bX  sflX^nXI: 

•^e*43£/s>&  B**n«&net9i>  o*  JbeXTiAfli  e^v  Iuia  sltX^nXBlq  to  v^dqen  a  b«w 

ttiiba^^eb  oi  009  jS^  ««1*  isxiBoI  x^^^  tMt  b«w  atlXJcXaXq  1o  x^ostit  9riT 

■CXJjHsoQ^  Jbiiri  iBdB  riolriw  gnXftlXucf  «  iXaqsi  o*  ^enoiir  ©rf*  fietnav   oxfw 

^escqitjq  BX£f*  nol  bBBW  bjevj    j^/   lo  *iaq  "so  \«ncffl  ©xi*   imit  has  b^B^donuq 

9SU  Sos  ^ItdiidCf  Bxl*  lol  *iLabael9l>  ^cf  Jbewotiocf  a««  x^J^^^e!  ^^  *&d*   ^to 

in&ba0\Qb  x^G»dS  tsxlJi©  no  i&dtvbn&  ^BioIiiJBt  xlqeeol.  tW«X-fil-no8  isif  !• 

atlXtfiiij^Xq  6n£  isd  i(cf  b^ngln    t*nea»'i*BiiX  HB^^Xriw  «xl*  no  bI<SaII  asv 

adt  t«ff*  a«w  xi^oibtit  a**/i«i>a©l@fi  ,el»la  •xayd^To  ad*  ao     •Vsci  «3  xIoiaM 

tMt*  not   ^tnmma9Jb  ii«**Xtw  ©li*  y<^  fiaoneibXY©  a  a   «£sissoX  saw  00^  ^| 

«£[*  *os  €)£!   ?'Sri?   {stfoXneiL  xiq»aol»  ^««X-aX'>iXC6  a '  *ii0&jiiel©J&  to  *Xl9aed 

gci'xsTXXsf)  x'^  noaslAd  etd*  l>c«  cCaAo  oX  00©^  •xo  0091,  «tX  M^qot  baa  ^oaen 

saw  sonabXva     ,xiaoX  ©d*  to  iiqX*o«taX?ae  XXul  nl  a'MtintMlq  of  loAoolA 

9di  te  aeXncBri*  vxrtioBq&an  ari*  s*jeX*nA*BCfi;8  o*  gaXfina;^  &©ov&oi*aX 

,a©2*aeq 
sv>.d   ^5^o©^*I  ad*  «l1  aonsJ&Xv©  ©d*  XX*  fien: ©i>i efloo  x-CXi/lsiso  sv^^^ri 

&ri*  Tct  Xssm/oo  x<^  *n9iBMsiJ8  -C**!©  Xjaaraolni  ajb  to  *Xt»fl©«f  ad*  bad 

:^rtlbRll  «d*  *sii*  nolewXonoo  ©d*  l>«doijr^i  ©▼«!  Jbnjs  asXJnaq  ©vi*oeqB©'x 

*»a     4©on9JblT9  ©d*  to  *dsl©v  *s«tXnAat  ed*  *aaXiis3A  al  taem:8bul  btiA 

i^ixiil^i  ew   tXaJtT*  i©d*ofl«  ©tf  l>Xi/oxia   ©nad*  *«d*  coXflXqc   to  eiJB  »w  ©oxcXa 

^t:X*flX«Xq  *iSd*  x»^  o*  ^qaox©   «Xi£*9l>  nX  ©onaMv©  ©d*  sc^XsavoaXJE)  oto'xt 

©tsw  Tjsd*  *«d*  finworta  ©d*  no  *Xua  snJtjjnXid  ni  xaX©j&  ©d*  aiaXqx© 

X  'Cil      .ii«tta  "i^Ximat  a  6©vXoy«i  •xo**a«  ad*  ©awsosd  oa  ol)  o*  *flB*oi/X©^ 

•>*cfel>aX  od*  *j&d*  s^XMXt  al  %evi,*  al  baw  *'zuoo  ©d*  i.<i.di  &n©*aoo  obXa 

fla^crinw  'x©;r*eX  9d*  xfi  dwodR  eX  aXd^  *Ad*  i!tfsi»  Ai^q  iisad  £j»d  aaoaJb© 

•xo  ojIoXnal,  xiqeeoL  id   iiUtfilAotiA   ^BblqtiB  baaie  ooil   ,V£6X    ^1  lltqA 

11   t*eon  *4d|'  fwoda  JfxiXd*  ©v  doidw   ^l^sXtX^aa*  sda  8B   t©tXw  aid  ^cf 

l>©aa9*xq»X  *0£i  97«  »W     .fiiJsqiw  Jbn«  ou£>  ii©d*  baw  008<<st  ^d*  to   «XXa  *oi[ 
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with  the  ooBtentlon  of  defendant  that  this  letter  was  In  answer 
to  one  written  to  him  by  plaintiff,  Joanna,  whloh  shows  that  Joanna 
was  trying  to  borrow  money  from  Janloke.  An  examination  of  the 
record  falls  to  disclose  that  the  court,  In  deciding  the  casfl, 
considered  this  letter. 

We  think  upon  a  retrial  of  the  case  additional  evidence  might 
be  adduced  which  may  enable  the  court  to  pass  upon  the  merits  of  the 
case* 

The  Judgment  of  the  Superior  court  of  Cook  oiiunty  Is  reversed 
and  the  cause  remanded  for  a  new  trial, 

RETERSED  AND  RT'MANDED, 
Matchett,  P*  J,,  concurs* 


«nnaoX,  ted:^  aworia  xioi4w   tiinfl»o1»  ,lll;^BiAXq  XcT  aid  o^  fi»**lif  enp  o^ 
t.&SJ30   sdJ  snXMoeft  nl    ,,;fiifOO  a*f^  #sri*   s&oIoaXb  war  alMl  Mopsi 

•  •8A0 

^,l&I'ri  wsfi  J8  tot  b»&n:^fl[»i  sawfio   ari*  6flA 
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JOHN  J.  Kl^lil, 
V* 


Appellee, 


PAUL  B.  BRICE  and  the  Tyu^BJ^- 
MATERIALS  PATE^fT  CORPGR^jPlt?!*,^, 
a  corporation,      ^-"''^ 


Appellant, 


Appeal 

PAUL  ^  BRICE, 


319  I.A.  527 

MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 


<^ 


By  this  appeal  defendant  Brloe  seeks  to  reverse  an  order 
entered  April  13^  1943,  enjoining  him  from  disposing  of  25  shares 
of  stock  standing  in  his  name  issued  by  defendant  corporation,  etc* 

April  7,  1943,  plaintiff  filed  his  verified  complaint  in 
chancery  praying  that  defendant,  Paul  B«  Brioe,  be  decreed  to 
specifically  perform  an  agreement  entered  into,  between  him  and 
plaintiff  -  that  Brice  be  decreed  to  endorse  a  stock  certificate  for 
26  shares  issued  to  him  by  defendant  corporation  in  which  plaintiff  heSSi 
an  interest  of  2b%;   that  Brioe  be  enjoined  from  disposing  of  or  voting 
the  25  shares  of  stock  and  that  defendant  corporation  be  enjoined  from 
paying  Brlce  any  dividends  that  mi^t  be  declared  on  the  stock. 
Attached  to  and  made  a  part  of  the  complaint  was  a  document  dated 
November  15,  1939,  signed  by  Brioe,  assigning  aad  selling  to  plaintiff 
26J^  interest  in  the  26  shares  of  stock  and  a  further  document,  made  a 
part  of  the  complaint,  dated  April  1,  1943,  which  purports  to  be  a 
written  notice  given  by  plaintiff  to  Brice  demanding  that  Brice  en- 
dorse the  certificate  for  25  shares  of  stock  sobthat  a  certificate 
for  6  1/4  shares  might  be  issued  by  the  corporation  to  plaintiff  and 
18  3/4  shares  to  Brice  upon  the  surrender  and  cancellation  of  the 
original  certificate  for  25  shai^s.   The  notice  stated  that  unless 


t0©II»qqA 


..^•n.BXlQqCA 


83?a^ 


,,Y:.r,':i  .l  -mhoi- 


Ap   IfisqqA 


^ 


aeiJMia  «S  to  gniaoqelii  moi^  Hixi  gnJtfilotfls   t^^QL   ,51  Il'tqA  fie^eJns 
4o;t9   tftolJflioqnoo  ^nafinslsfi  ^cf  fcewaal  arafin  aid  ttl  sclfifljs*©  :^oo*a  lo 

fin*  aid  flsewtscf  o;fni  j&9is*n©  *n©a©9i8A  bb  anoVtsq  icIlJsolliosqB 

no^  eifaol'i-ti'iso  aloota  a  ©a-xoM©  otf  J!>s®io96  ©cf  soiifi  a^iRd^r  «  IlidrilAlq 

SMd  'illiatBlq  rioiriw  fii  noiitaioqioo  ;tnfl&ff»l©l}  x<J  ^J^^  o*  B©tfaa2  ©©^firfa  as 

snJttfov  10  ^o  anlaoqail)  ffldl  BefiicCn©  ©<f  aoiiH  cffidd"   ;^3g  !to  ;ta©i©*xii  ixb 

moil  fieniotn©  ecf  aoJtJjs'soqTtoo  ^nefefletdfi  iMii  ba»  ioo^a  to  aenfiria  82  «d? 

,jioo*8  9X5t;t  no  b^ts^lo&b  eoT  ^rislo^Bd:*  efineBiviX)  X"*'  9i>li8.  gnl^Aq 

1)9.1  b£)  *noatuooJ5  b  saw  JnliaXqmco  eri:r  to  S^rtsq  b  9baa  btiJ^  ot  bBdoaiiA 

WUnl&lq  ot  sxiixXea  JBaa  snlngispia   ^solifi  xd  b®a^t»   ^QZQl   ,3X  TscfiEevoW 

A  efijBffi   4 :J^neaujoo6  laxfiJiwl  &  bn&  iooJa  !to  aoiAiia  fls  ©xl*  at  tB&t«fnl  J^8S 

B  ©d  0*  Btnoqnuq  dot£^   tC*-eX    tX  XJ!^qA  BaJAJb   ,*oX-sXqsioo  arf*  lo  .ti.-sq 

-ns  ©olng  ifadi  gnlBnamsfc  ©oXifi  oJ  tlld'niBXq  •^a  asvia  ©oiiton  nsi^dfl-xw 

9i&ol11fi90  «  *Bd*cJoa  jfoo^s   1o  acxaxla  SS  io1  9;^Aoi^l?t90  ©riJ  ©bio* 

baA  ttXJnlaXq  oi'  nolifaioqioo   eiii  Y,cf  bewaRi   otf  tfrisin  asiari©  :^\X  8  tot 

eri;f  to  nolJjaXXsonso  J&n*  iftlvneinuB  ©rizT  noqu  ©o-ttfi  oj  asiAda  *^\fi  81 

aaeXiiw  *«cfJ  fiQ^-jBiJa   ©oiJon  ©rfT      «aaT:*ria   82  not  ©ijeioititido  X*ni:9ito 
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Brloe  compiled  with  the  demand  suit  would  be  brought*   Upon  the 
filing  of  the  auit  Bummons  was  Issued  and  served  by  the  sherlxf  on 
the  two  defendants  the  same  day* 

April  9,  plaintiff  s  rved  notice  on  the  two  defendants  that 
on  April  13  he  would  present  a  petition,  copy  of  which  was  attached 
to  the  notice,  and  move  that  an  order  be  entered  in  accordance  with 
the  prayer  of  the  petition,  April  13,  plaintiff  filed  his  verified 
petition  in  which  he  set  up  the  filing  of  the  Buit,  the  issuance 
of  the  summons  and  alleged  that  he  was  informed  and  believed  and 
upon  such  information  and  belief  charged  the  fact  to  be  that  a  stoclEkt.  L 
holders'  meeting  and  a  meeting  of  the  Board  of  Directors  of  defendant 
corporation  would  be  held  in  the  very  near  future  for  the  pui?pose 
of  electing  directors  and  declaring  a  dividend  on  the  outstanding 
stock.  The  prayer  was  that  Brloe  be  enjoined  from  disposing  of  or 
assigning  the  25  shares  of  stook|  from  voting  the  stock;  and  that 
defendant  corporation  be  enjoined  from  paying  Brice  any  dividend 
on  the  25  shares  that  might  be  declared  by  the  BoaM  of  Directors, 

April  13,  the  court  entered  the  order  which  is  appealed  from 
in  which  it  is  recited  that  the  motion  of  plaintiff  came  on  for 
hearings  the  court  read  and  considered  the  complaint,  the  verified 
petition  and  the  prayer  for  an  injunction  and  the  court  having  heard 
arguments  of  counsel,  it  was  ordered  that  a  writ  of  injunction  issue 
restraining  Brice  from  selling  or  trfimsf erring  any  part  of  the  25 
shares  of  stock  and  that  he  be  enjoined  from  voting  6  1/4   shares  of 
the  stock*  The  order  further  enjoined  defendant  corporation  from 
paying  Brice  any  dividends  on  the  25  shares  that  might  be  declared 
by  the  directors*  The  injunction  was  to  be  in  effect  until  the 
further  order  of  court* 

April  16,  1943,  the  court  on  motion  of  the  solicitor  of  defendant 
Brice,  entered  an  order  fixing  Brice »8  appeal  bond  to  secure  the  costs 
of  appeal  at  $250«   Thsree  days  later  the  bond  was  approved  by  the 
court. 


flo  mi'ufa  ©ritf  X"^    ■-'»■-    bxTB  fiewsal  saw  BnosauB  ^iise  nuiS  lo  arrlXll: 

«.t-3J!!>  SfiusB  9ii^  a^£tfij)x:et0£>  ow;f  ndi 

rfJiw  •©«j»J5«iooo«  fil  f>sT:e*n9  otf  "xeMo  aa  ijuitt  evcm.  baa  ^©oiJon  Sil?  o* 
b9l11t^r  bM  bitlfi  "itltSitBlq   ^51  LltqA     ^nolSitftq  Bti.^  tP  i»t*tq  •^i* 

j.>££![oc;ta  «  ^acf^  o(f  c#  ^tojsl  »d^  Jb«s'X'<&cio  l9ll9«f  bos  aolteani^lnt  Aotfn  aoqja 

tnsibnetBb  lo  aiocfoaiia  "io  Macs  Sil^  to  siiiS^aiB  «  X)£W*  swlJ'eea   ♦eis.&Ioil 

98oq^ijq  ail;f  lo^  etsjfist  ^aaa  xtQV  ad?  rxl  filed  9cf  Jbli/ow  nolitBioqioo 

gfiifin^S^BSfJuo  ad*  flo  finsSivili)  js  gfllijaloefc  bnM  9'xot<i9^1b  ^elin^ls  to 

10  lo  'gniQoqstb  fflonl  fiaaiptfl»  «<3r  •ol'xS  *AdS  afiw  le^Btq  srfT     ,i(oo*8 

?Bd*  £>na  i:3i[^o*e  sdd-  gnl^ov  «<nt   jatpoJa  to  seTiaria  32  sriJ  s«-t«8«t8a« 

basblvlb  y^tm  »oJtia  sfllifaq  aonl  J&9iiiotfl«  ©cf  floi^s^oqrtoo  ;tns£f!9l:9Jb 

^BiQioB^ld  to  brtMO^  !Uti  x^  bfn&lo»b  ecT  d^d^ia  ^Tad^  B«%j»dB  9S  «!#  Jio 

■  ■  ■  •  ■  ■     -  ...  ,  '.".'- 

moit  fi&XaeqqB  ai  doiriw  itJicto  »d*^  &«i9*n9  *ii/oo  edJ    ^SI  Xi'xqA 

'xpt  HP  9SSJ&0  Wtinlf^lq  to  aold'ofi  ed;t  tiuii  b»ilo»i  ul  tt  doidw  al 

Jbeiliisy,  »di;   «*nl»Iqffloo  sdtf  fisisfiianoo  J!>na  f>A9i  ^twoo  «dJ   ^•$a±iAQSi 

MAad  sxxivad  ?^ii/oo.  ad*  boA  noltonuli^l  g£-  ioTl  n^xa^q  «ri*  bOA  aol*lt»q 

oirgaX  noid"ocwt,ai  tQ  ^Iw  *>  ;  ;w   ti   ^learmoo  to  ataBmss^'t* 

32  add"  to  ;J''iiSq  itfiB  ^Alnie'ianisi  ^Ilaa  Morrt  ooi^fi  •galtil^k^tmen 

io  as^iixda  J^\X  6  -galiov  fflott  A©flio((ja»  Mf  «<  iad^i  baa  ioota  to  e&ijaria 

jioit  aoXttenaqrcoo  *flaJ6a«t»6  fcaulot^fl©  lacWiwt  tobto  adT     »J[oo*s   ed* 

Aataloab  94  icL-gla  tMdt  m^^juLb  SS   t>tii  ao  aboBblrlb  xcm  soiiS  ^ciixzq 

9d;f  Xi;tnif  ;foett9  nl  ad  o*  aAw  noiJofl«t«-i  ®d:T     t^toioenlb  ad*  x<^ 

*d-iJuoo  to  i©&io  iod;Jti/t 
J^n3l>n9teJb  to  lo^IolXoa   adJ  to  uoi^oin  no  i^rtirop  ad?   «BJ^fiX   ,8X  XinqA 
otf^afip.edi^  «iii;o»e  o*  &nod  X«9qqA  a'aointa  jfflJtxit  laAno  no  J&onaifna  «,aol's8 
•sit  Xd  JbavoTcqqjB  9gm  fined  ed;f  ntatfaX  3^*6  9®nifT     .OSg^  $a  Xaaqqja  lo 

,;fijJOo 
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Th«  next  that  appears  In  the  recoi?d  Is  an  order  entered  April 
26|  denying  defendant  Brloe's  motion  to  strike  from  the  order  of 
April  13,  1943,  the  words,  "the  »ourt, having  read  and  considered  the 
complaint,"  April  27,  Jhe  report  of  proceedings  was  filed  which 
showed  that  on  April  19,  counsel  for  Brlce  moved  for  the  approval 
of  the  appeal  bond  for  $250  and  tJae  further  motion  to  strike  the 
words  above  quoted  from  the  order  of  April  13«  A  colloquy  then  took  y  ^^c; 
place  between  court  and  counsel  In  which  the  court  stated  that  he 
specifically  remembered  examining  the  complaint* 

Defendant  Paul  B,  Brlce  alone  appeals.  His  argument  is  to  the 
effect  that  the  only  thing  considered  by  the  court,  before  entering 
the  order  appealed  from,  was  the  verified  petition  filed  by  plaintiff 
1   April  13;  that  the  verified  complaint  filed  April  7,  was  not  before 
I   the  court  and  was  in  no  way  consldea:*ed  and  that  the  petition  Is 
\  wholly  Insufficient  to  warrant  the  entry  of  the  order.  The  difficulty 
with  this  contention  is  that  it  is  not  borne  out  by  the  record.   The 
f   order  recites  that  the  court  read  the  verified  complaint  and  the 
verified  petition  and  in  the  import  of  the  proceedings,  the  court 
specifioally  stated  that  he  eonsicered  both  the  complaint  and  the 
petition.  In  these  circxim stances  the  contention  of  counsel  for 
Brlce  cannot  be  entertained. 

Counsel  for  Brlce,  In  his  argument,  says  that  the  petition 
filed  by  plaintiff  was  upon  information  and  belief  only  and  this  is 
insufficient  to  warrant  the  issixanoe  of  an  injunction.  He  further 
complains  that  no  copy  of  the  bill  was  served  upon  defendants;  that 
>he  oiTdter  which  the  court  was  about  to  sign,  enjoining  defendants, 
etc.,  had  not  been  shown  to  him. 

The  complaint  was  filed  April  7,  the  defendants  were  served  by 
the  sheriff  the  same  day  and  on  April  9  counsel  for  plaintiff  served 
the  notice  that  on  the  l3th  of  April  they  would  apply  for  an  order 
Injoining  defendants,  etc.   During  this  period  nothing  appears  to 
have  been  done  by  counsel.  Afterward  the  court,  on  motion  of  counsel 
for  Brlce,  fixed  the  MJount  of  the  appeal  bond  and  April  26,  denied 


9dcf  .bnnoblQnco  ba&  b&st  snivadt*ni;o^  ©119"'    ,T?fr-Tow  adi   tS^I  tW  XlnqA 

rfoiriw  fc«II1t  SAW  asfl-itSseootq  !•  troqei  Bdt   t'TS  XiiqA     « .JaljBlqaoo 

lavoiqqA  exl;t  ic1  [bsvos  doirtS  lol  Isaoi/ea   ^fil  liiqA  no  imit  Aeworfs 

edit  e:^l'x;fa  &i  aolSom  nsd^iuy  adt  JbjQJB  OSst  'sot  ^iiocf  Xaeqqa  eri^f  lo 

3loo;t  n»il;t  ^tfpoXIoo  A  »SX  XXtqA  to  noJbno  «xi?  atcit  beioisp  avocfa  aMow 

&£(  ^asLi  b^i&iu  Siuot>  9di  dvldv  nt  I^aauoo  baa  itssQO  aoev^scf  9o»Xq 

ttnl.siiqa&9  BdLi  ^nlaliaex.9  ban^dmsm^i  xl^^tJltieqB 

Qdi  oi  ai  ia9mjj^i»  elH     •al^eqqfi  «coX.e  •oXtS  ,a  Xvb'S  itiiA£)ael«a 

t'iX:fnXsXq  ?«f  SsXXl  noXJii^aq  JbeXtl'xev  •dd'  e««  t«<«t  l>«X«»qqA  i»Mo  axf* 

OTtolscT  d^cn  aBw   ^T  XXiqA  AaXlt  iitalfiXqiso©  b9l\l't9r  ndi  iadi   ;CX  XlnqA 

sX  noX;tX;^9q  srf^  ^fM^  £>n£  b&^Bblsnott  xssm  on  ixi  8«w  btm  ituoo  9d.i 

^JfjLtoXitXJb  ariT     .isfito  «ri*  to  ^i:ffl«  eii*  SaaiTsm  o9  ia'^lot'L'istatLt  ^XXo4w 

&d7     ^Moosi  »di  xcf  d^vo  aniod  ^on  tX  iTl  ^a^  aX  aoXtTizo^ffioo  Bicii  dttw 

eri*  JbflB  tnXAXqcoo  feeXlXTay  %At  3*ert  #ft»0©  •«[*  ^jixl*  as^Xasi  TteMo 

*^iuoo  eri*   «9S^^^^^o<''^<I  ^^^  ^^  *«ioqo*i  adJ  nX  fioa  fioX.tX3^©q  fiaXlXiov 

©fi;t  fin*  ^wXaXqaoo  ari;^  rfJod  fesioriXaJioo  «fi  i&ii-i  b^i&i%  tXXjftoX%Xo«qa 

lol  Xftafiwoo  to  floX^Jfiadnoo  ©tft  s9©n«*8ffl;»y««ifc©  assri*  al     ♦nolitXd^aq 

«I>8aXj&;t'X9;tfla  acf  toniiao  aoXiS 

noXj^Xitoq  9£[;f  ^sxlit  ax«B    t^aaffix^^iA  aXil  aX   «eoXne[  lot  X&aAX/oO 

aX  aXjEl*  ixiA  xXno  taXXacf  J&n*  ixoXJaantotflX  uoqir  tAW  ItX^uXaXq  Vi  iaiit 

laci^'syt  aH     *noX:to/wtnX  oa  lo  aon-ajjsaX  9iii  d^nBiiew  o^  ;fjBaXoXt1i/ajil 

;fBxi;^  :a:fajsf>aete&  ncqu  ^aviaa  aaw  XXXd  9At  to  ^qce  on  ^i'&dtT  sttXAXqmoo 

»8:taBfefi®l9*  a/iXaXotna   tH^Xa  o*  ^Jt/ocfj*  i*w  d^ii/oo  srli  xioXxlw  laino  adt 

•fflXxi  o;^  owoxia  naecf  ^oix  6ACf   t«ft#a 

\;(f  Xjernaa  atsiw  a^jtahnaloX)  eri*    ,?  XXiqA  AeXXl  aAw  JflXAXqKoo   adT 

bsT'Saa  tlXJnXAXq  'lol  Xsanweo  6  XXnqA  no  tuxu  x»h  aoLaa   sri*  ttX-ssila   aii^r 

leMo  flfi  nol  xXqqA  fiXuow  tad;f  XXnqA  lo  xl^tGX  aci^  no  ^fAdif  »eX;toct  exl;^ 

ot  atiieqqa  ^nXxf^on  bcXtoq  aXxf^  s^^XtiXI      .oife   ^s^xisbfletofi  s^XnXotJXX 

Xsaovoo  \Q  floX;fOfl7  no   (if'XJiioo  aii;t  MAvn&;ttA     «Xa3ntfoo  x^  aflo&  a^etf  ayaii 

J^aXnal)   .ds  XXiqA  Jboja  finocf  XA«qqi8  ariJ  1o  ;fnyoffl»  axlJ  l>axXl    .eoXiS  io1 
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defendant's  motion  to  etrlke  from  the  restraining  order  the  reoltal 
tliat  the  court  had  read  and  oonsloered  the  complaint* 

In  these  olroiimstancee  we  thlnlc  defendant  ought  not  now  contend 
that  he  was  prejudiced  hy  not  having  a  copy  of  the  complaint  served 
on  him  by  counsel  for  plaintiff  nor  was  It  reverelhly  erroneous 
to  enter  the  order  without  submitting  It  to  defendant's  co\insel.   The 
complaint,  the  petition,  and  the  order  are  all  very  brief  and  could 
be  examined  In  a  very  few  minute s^ 

Brloe  was  enjoined  from  disposing  3f  txie  25  shares  of  stock 
and  from  voting  6  1/4  of  those  shares,  being  plaintiff's  25^  Interest 
of  such  shares^   If  a  meeting  of  the  stockholders  had  been  called, 
Brloe  could  have  voted  his  18  3/4  shares  of  stock  without  violating 
the  injunotlonal  order  and  the  meeting  of  directors  might  properly 
be  held  wltnout  in  any  way  conflicting  with  the  order.  Defendant 
corporation  was  enjoined  not  from  holding  a  meetlag  of  the  stock- 
holders and  director 8  but  only  from  paying  any  dividends  to  Brice 
which  might  be  declared  on  the  25  shares  of  stock.   Whether  the 
meeting  of  the  directors  was  held  and  a  dividend  deolared  does  not 
appear* 

"Balance  of  Convenience,  -  On  an  application  for  an  interlocu- 
tory injxmction  the  court  will  always  considrr  the  balance  of 
convenience;  ***  it  will  consider  whether  a  greater  injury  would 
be  done  by  granting  an  injunction  thali  would  result  from  a  refusal, " 
16  Ameif,  and  Eng,  Ency.  of  Law,  2d  Ed,  p,  363. 

Whether  defendant  should  have  been  enjoined  from  selling  the 
25  shares  of  stock  which  were  evidenced  by  one  stock  certificate 
or  whether  he  should  have  been  enjoined  from  selling  only  the  6  1/4 
shsreg,  in  view  of  all  the  circumstances,  we  think  was  within  the 
discretion  of  the  chancellor* 

We  are  further  of  opinion, however,  that  the  injunction  was  too 
broad.  It  should  not  ha.ve  enjoined  the  payment  of  any  diWdend  that 
might  be  declared  to  Brloe  on  the  18  3/4  shares  which  xmquestlonably 
belonged  to  him  but  should  only  have  ei Joined  the  payment  to  Br^ce 


^aeiyalat  w»7,  %*sev  »  al  Ireciffusx©  ©cf 

^iJfeXolT    iUOdtlV   AoOltB    to    8  9tA£i8    ^\6   8X    »-W   f>»*OV    ©VSif    Ml/CO    •©I'SB 

iaBbR9X»G.     i,%0t<to  sM  <i*iw  sijX^eXXtnoo  yaw  ya*  iji  *»onS-Xw  6X»xl  acT 

soXtS  o;!'  s5fi€»l>Xvi£  %a&  :^&lxa^  aoil  yXno  #inf  itoit^itb  bti»  aieMoif 

toa  Bsoi!)  b^-i^lOQh  bnehlvih  s  Ajq^  Med  smxi  B'ietb'snlb  »ii3  lo  sfli^«)»n 

-wooXtaJfJi  xw  -aol  neiJ^^iXqqjs  au  aQ  -  ♦.©ofloXcwraoO  lo  »ofljiX«a« 

lo  oortaXJsd  ©il?  i^feXanoo  stxatilM  XXiw  jTiffeo  «il>  fiel;rd£u;t^-t  X^^ 
AXifow  YstftsJt  i«3r«in3  &  'imilfKiv  *t?jbia«o9  XXi«  *1  ***  ?«&fl»ixieTXioo 

mS  ^rsXXXas  moit  be/%lotJS»  M^wl  «vmi  blu&SB  taAba»l9b  t^tadX 

o^«oXtXd^ido  iaeiB  or^c  .-^  Jftsdixs^ivs  mew  dcixfv  atocifs  1:6  ainAife  8S 

>\X  8  add^  tXiio  snXXXea  iB<n1:  JbanXctxia  jioa«f  tffsti  bJLumia  eri  rrexi^«ila  to 

atii  sUsiii*  b»v  :;tojt£^  isw   «a aoo&^JiflEWorrie  ad^t  XXe  to  vaiv  mi  «aa«uuf8 

•icXXooixBiio  «ri*  to  noXJeToeXJfe 

00*  Bijw  noXirom/t,fti  exW  ^Ad^   «t«iev«wwitnoXaX<yo  to  isadit'ii/t  aifi  «V 

*Ari?  jyneMwXfe  t.««  ^o  Jnean^q  »d\i  bnaJLolavt  owssi  ittm  bluodM  tl     ,b»ot(i 

XJjiAttCil;l^sttup£w  doi£(»  aartjade  J^\£  GX  sii*  no  aoXna  oi^  X>ert.<5Xos£>  acf  S^^ilBiia 

•ei-^a  cl  ^/isfir^is^  ad;r  £>anlotA*  ftvul  >(ino  £)XJuoda  *i;d  aid  o;r  daisiioXaef 
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Of  any  such  dividend  as  might  be  declared  on  the  6  1/4  shares 

which  belonged  to  plaintiff. 

The  order  of  the  Circuit  court  appealed  from  will  he  affirmed 
In  part  and  reversed  in  part  so  that  it  may  be  modified  by  the 
chancellor  in  accordance  with  what  we  have  said.  Each  side  will 
be  reqiilrefl  to  pay  his  own  costs. 


ORDER  AFFIRMED  IN  PART,  HEV^RSED  IN 
PART  AND  REMAI^TDED, 


Matchett,  J,,  concurs* 


^ttlialslq.  oi  Lesnolecf  dolriw 
JbsfflixtlJB  ecf  Iliw  ffiorrl  J&elseqqa  Jiwoo  ^ii/oiiO  Bdt  to  lefsrco  srfT 

sricT  id  bslllbom  sd  xjse  ti  i&dt  oa  d-rtaq  xil  fiseieve^  J&na  1"ifiq  nl 
III*  sl)ia  do&S.     ,biBB  enr&d  ew  Jailw  dtlv  eoasBiooos  nJt  loIXsonarie 

.atfaoo  inro  alii  ^Aq  o:t  ^S'liep^'x   9<f 
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•aii/ofloo    t,L  ot*©rio*«M 


42160 


PEOPLE  OF  THE  STATE  OF  ILLINOIS,  )     WRIT  OF  ERROR  TO 

) 
Defendant  In  Error,    )       MUNICIPAL  COURT 

i 


▼  ,  ^*^,^  )  J^       OP  CHICAGO* 

R,    TAYLOR, 


"^-|.= 


Plaintiff  m  Srroj^.'""     \  Trial.  J 


;<xiEa]t>le  Oeoar  S 


/ 
MR,  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THi-  d'oURJ;^ 

It  appears  from  the  brief  that  the  Instant  oase,  No, 
42160,  and  case  No,  42161,  were  oonsolldeted  for  hearing  In  this 
court  by  leave  granted,  and  are  here  on  writs  of  error  to  the 
Municipal  Court  of  Chicago  only  for  review  of  the  Judgment  orders 
that  were  entered,  .  ,   jj  j-^ 

Mo  complaint  has  been  made  that  the  accused  have  not  had 
a  full, fair  and  Impartial  trial  or  that  errors  of  law  intervened 
in  any  proceeding  up  to  the  entry  of  the  Judgment, 

It  is  called  to  our  attention  that  the  sole  ground  for 

this  review  is  based  upon  the  theory  that  the  Judgment  orders  in 

the  Instant  cases  are  void  because  they  contain  the  language, 

"It  is  considered  and  adjudged  by  the  court  that  said  defendant  Is 

guilty  of  the  criminal  offense  of  'gambling'  on  said  finding  of 

guilty".  The  finding  of  the  trial  court  appearing  in  each  of  the 

records  is  "guilty  in  manner  and  form  as  charged  in  the  information 

herein".  The  informations  charge,  except  for  the  names,  location 

and  formal  parts,  as  follows: 

"Did  then  and  there,  keep  a  room  on  the  oremlees  located 
at  to-wlt:  223  N.  Clark  St.,  in  the  City  of  Chicago,  County  of  Cook, 
State  of  Illinois,  with  a  book  for  the  purpose  of  recording  and 
registering  bets  and  wagers  upon  the  result  of  a  trial,  or  contest 
of  the  speed  of  a  beast  to-wit{  a  horse,  in  violation  of  3ec»  336, 
Chapter  38,  Illinois  Revised  Statutes  of  1937» " 

the  plaintiffs  in  error  contend  that  the  Judgments  are 

void  because  the  words  "guilty  of  the  criminal  offense  of  'gambling'' 

on  said  finding  of  guilty"  are  not  responsive  to  the  offense  charged 

or  to  the  finding  of  the  court  and  hence  do  not  indicate  an  act 

which  is  a  crime  or  misdemeanor  under  the  State  laws* 


> 


Ti  HO  MoiHiqo  aHT  CTH^avijaa  jaasaH  aoiTsm.  •^m 

efi^f  OCT  "lo'iis  lo  a;tXtw  no  eiaxi  9t«  fens   »6©;tnsTs  ©rssi  yd  Jii/co 

fc.        .A.I  818  •"••"""'  •""  '^* 

bssi  toa  ovBii  Jbe«i;ol)A  e/ltf  t&d^  9bam  nsecT  aAXl  tfliBlqinoa  oil 

BenovneJfli  WjbX  to  artoTis  d^rsxIJ  no  IbIt:}  iBliiaqt^l  fins  nXjftT:,II«1l:  « 
♦  Jfi«ffi^wt  (Ml;^  t©  '^icfn©  ecVS   cS  CO  snifioeoorrq  xn«  ill 
lot  J&fluois  9lca  exid"  S&iii  noI^neJJs  iiio  oJ  IjsIIso  sJ;  Si 
at  «io.£nto  *n©Bsfi«L  orf*  ^srfJ  xtoed?  «>d-;  ncqir  f>»ajscf  8l  velrs'i  airier 

ai  ia&ba&lQb  JoXbs  JsdJ^  ;fiiioo  9rf;J  xd  be-gbvlb'i  6«6  j^ei«filanoo  al  tl" 

to  gniBnlt  £»iL»Q  no   ^siilXcfusa*  to  eana'ito  X^niinlio  ©il;f  to  VXX«8 

eri;t  to  riosa  al  gnlnAScq*  ;fiifoo  XitiiJ  flri:r  to  gnlfinit  eriT     ."ic^Xiirs 

noii^isflriotni  t^Ai  al  bn^sn&Ao  s&  enot  bUB  inaazm  nl  ^tllu'g^  8l  a6noo»n 

noiJsooX    ,e«&fi7Bn  wlcf  -xot  itqooxe   (Sgi  «rio  anoi*«isiolnl  snT     ."nXsn^il 

:«i;cr"  ■-  ac    jSJ^icq  Xacnct  £>ju 

^    ;    ool  aQQlEsia  eriJ^  no  moci  a  c^esji   ^a*^  nsriJ  6i(I" 

,  to  ^i,ittucO    ^oasoldD  to  x^i'^  oxlJ  nJt    <.  10    .Pf  5SS   :Jlw-o*  J-a 

i  •   gniMooen  to  aeooiwq  oriJ  tot  iooc  z  ilJIv    jflloniXII  to  e;ffl}8 
.  >  no    ,J.;iI'i;t  B  to  Jlwasi  ariJ  noqu  eno^sw  bac-.  aJecJ  snineifeijis"! 
,20',-    .096  to  flcIi-fiXciv  nl    ,98iori  s    :*iv~o*  d-asecf  e  to  bf?9qa   9ti:t  "• 
"  ,VSPI   tc  BeJu;fiite  fiealvsB  -alonllXl    ^85  la^Tqx 

©Is  aJftsmafcwt  oriJ  ;JftriJ  5n9J»nce  nonne  nl  atti^nieXq  ©xlT 

•^nilcf/Ma^  to  ©gnstto  l&nlmtin  &di  to  xillus^"  Qbtov  Bdf  ©ausoecf  Bioy 

6©3niArio  eenetto  ©ri*  oi'  svjtanogsf-i  ?on  enja   •'t^Xli*  t^nit  Siea  no 

^Oj3  «»  ©;fAq2Bfli   Jon  oL   aoflsxi  tn--  to  gni&nlt  6Ai   oi  no 

«ew«X  oteje  ©ilj-  'x9^nu  nonflemalfeim  no  earino  .<s  ai  riolriw 
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The  contention  of  the  plaintiffs  In  error  is  subdivided 
into  nine  propoiitions  on  which  argument  ia  advanced  on  seven* 
Plaintiffs  in  error  have  not  supported  either  their  claim  or 
argument  with  «  single  case  in  point.  Both  by  their  abstract 
and  their  brief  they  admit  the  record  Is  free  from  error  except 
in  the  form  of  the  Judgment,  Hence  it  Is  suggested  that  the  most 
that  the  plaintiffs  in  error  could  hope  for  by  this  review  is 
that  the  causes  be  remanded  with  directions  to  enter  proper  judgments, 
if  the  same  are  improper.  People  v.  Wgod,  318  111,  388;  Hoch  v. 
People,  219  111*  265,  It  is  then  the  suggestion  of  the  defendant 
in  error  on  the  questions  that  are  involved  that  the  instant  Judg- 
ments are  not  void,  and  it  is  pointed  out,  first,  that  the  rule  as 
to  the  requisites  and  sufficiency  of  a  record  of  Judgment  is,  that 
in  determining  the  sufficiency  of  a  verdict  and  a  Judgment  of 
conviction  based  thereon,  the  entire  record  will  be  searched  and 
all  parts  of  the  record  interpreted  together  and  a  deficiency  at 
one  place  may  be  cured  by  what  appears  at  another,  citing  People,  v. 
Hill.  345  111*  103  at  page  109  and  cases  cited,  and  White  v.  U,  S. 
17  S,  Ct,  Rep,  38,   And  again,  a  Judgment  in  a  criminal  case  need 
not  specify  the  offense  if  shown  elsewhere  in  the  record,  citing 
Battle  V,  Stater  110  So,  323  and  People  v.  Both.  185  111.  App.  162, 
Secondly,  the  defendant  in  error  argues  that  the  verdict  or  finding 
of  the  court  determines  not  only  the  character  of  the  crime  but 
also  the  imprisonment,  citing  People  v,  Hill^  345  111,  103j  and, 
thirdly,  that  the  words  "of  the  criminal  off ease  of  gambling"  may 
be  wholly  disregarded  as  surplusage  because  this  court  said  in 
People  V.  Paul.  167  111,  App,  557,  at  560,  a  pandering  case J 

"The  fact  that  through  carelessness,  inadvertence  or  ignorance 
the  record  is  made  to  say  that  plaintiff  in  error  '^is  guilty  of 
the  criminal  offense  of  causing,  inducing,  persuading  or  encouraging 
a  female  person  to  become  an  inmate  of  a  house  of  prostitution, 
on  said  plea  of  guilty',  does  not  change  the  effect  of  the  plea  of 
plaintiff  in  error,  theretofore  entered,  to  the  information.  The 
portion  of  the  record  last  quoted  may  be  w^dlly  disregarded  as 
surplusage.  The  Judgment  of  conviction  was  upon  the  plea  to  the 
information  alone,  and  is  responsive  to  such  plea," 

The  trial  in  this  case  was  by  the  court  without  a  Jury 


s 

J5»£>iviMwa  ai  T<yjfs  nl  atttintalq  9ri*  J.o  «oi;fn«Jnco  ©ifT 

to  ErlsXo  nlori*  *x©/ltie  &©*«ioqqtfe  fen  fvsdi  toTt^  «1  8lAl;fnl6.IS 

iq^rjTe  'icrt®  laoit  ••*tt  si  bitoet  ©riJ  Jimibe  t^^^  t«i«d  tledi  bna 

si  vs^TST.  aid?  ^cf  loT:  ©qoxi  feljyoo  lofx©  nl  st'LlSttlBlq  9di  SaiL3 

•V  iiooH    ;88S    ,1X1  81Z    . feooW   ,v  olcogS      *i«qo«S(?iiii  e^«  eoAS  ©xliJ    U 

-~gl)«t  JaeJsnl  9xl:t  Jsii?  bsvlovni  ©tjb  cfar{;f  aflolJaewp  $ilJ  no  iet*i9  ai 
8a  elwi  9£i?  JsxlJ  ,Jer!i*k  ,?«o  JbeJfrioq  91  tl  bna  jAioT  Jon  ©ib  tiia^n 
S&Ai  \&t  lfl»fl!sbi/t  ^0  Moo»i  A  to  ^o«9i!sit1:i/8  ftflfi  as^lttiirperr  9ri3'  o* 

Joflfi  JbadoTB©a  scf  LlSrtr  frt^otn  ©ilJas  ©rlJ    jfloened*  j&««ecf  noi^folvaoo 

•'^  gXcog*^  anitio   j*i9ri*oiiB  Ja  s^issorqa  *fiifisr'Y^rrBiBitro  ®cf  x«a3  ««^Xq  9fio 

«S   «y  '.v  ali^  &««'  «S©^io  asaso  fcn«  eOX  ss*^  ^«  ^OX  ,XXI  €*5   ,lll& 

Besfl  oajBO  l&ntmltti  s  ni  ;?«ems&i/t  k   ,nijsaja  l>fif        wQS   ♦^©S   *3^0   ,8  VI 

gniJlo   ^fiioosi  9f<;^  «i  »<isriv»aX9  ffworia'  tl  eonetlo  exiJ  t^loeqa  ton 

.^23X   .qcfft.  ,XXI  eOX   tilSojl  .t  gXgoa^^  Las  526   .ofi  OIX   ^Bts^B   .v  ©XJJflg 

SiiibflXt  •xo  ir0iM«if  •ifJ  JsilJ  eai/gne  rroi-j©  ni  *ns£)n«1t©5  ^iii    ^xlbnooeB 

ttid  emtto  ecli  lo  zz-^ton'isiAo  erld-  "?Xno  5foi!  eenXfint«i'86  3''W/o&  sii:^  lo 

^bOB   {SOX   ,XXI  Q:^S   .XI-^H    .▼•  elooel  :Qalito   ,Jneoiio8i«xq«i  orW  oaXa 

Xm  "anXXtfiBjes  to  »b«»T^1o  XjB«iIni:'j6  qM  tc*'  alsiow  sriJ  ^TaxW    ^xJObiltiS 

nl  blR&  ittvoo  attit  dauaoecf  »^9Bu£cfWZ  &*  Jb©f»a«89i8l£i  xJCXoxlw  etf 

JeajBO  sn-t-ifi^w^cf  a   <,03i3  *.e   ,^36    .  , ': Xl  VdX    rXug''{   .v  eXoo©^ 

©onfltofiaX  10  eonf'jf'xav'  ,  ^Xsroio  :tsri;r  Joisi:  sriT" 

to  t^Xis;^  .«t*  '50TT©  fli  '^di  x&-  ,,.i  ai  Mcoei  ©fiJ 

juis^aiioon©  'i'  -    tanluuL.-ii    ^^ciIbubo  1c  osaatlc  lAalmlio  •dt 

^ttoiivSi  nod  *•.  tc  9u'-«i»"ii   rta  ©atooed  o*  naatso  ©Ijsaet  « 

'to  »sXq  ©ri«    Ic-  iiiii'i'lz)  otiit  .    ^'^;fXiJJ§  lo  jaeXq  blsB  ao 

ed7      ,itoXtfAflrro*tnl  f^i   oJf    >  fstsrii'^    ^icii©  nl  tl/^fniaXg 

Bd  fief":: 93 9*:;  '  •  \f    ^' coei  sricf   "ic  -q 

•xJt  oi   ?.9X«i  r  i,^    ;-ai);  .;y(,   ariT     ,6^  a 

".^.^Xv,  u;^i;s   c^  uviiiiiaqsQi  ^l  baa    (©aoXa  noiw ^c^xulni 

Xnul  B  ivodilw  tijjoo  ©rlcf  ^d  saw  da.so  eidJ  ni  I&lti  ©xIT 


and  from  the  record  It  appears  that  the  court  after  hearing  the 
testimony  of  witnesses  and  argument  of  counsel  entered  the 
following  Judgment:   "It  Is  considered  and  adjudged  by  the  court 
that  said  defendant  Is  guilty  of  the  criminal  offense  of  •gambling* 
on  said  finding  of  guilty".  And,  "It  Is  considered,  ordered  and 
adjjudged  that  said  defendant  because  of  said  judgment  of  guilty, 
be  and  he  Is  hereby  sentenced  to  confinement  In  the  county  jail 
of  9ook  County,  Illinois,  for  the  term  of  five  (5)  days,  and 
that  costs  be  recovered  from  defendant,"  The  motion  for  a  new  trial 
t^hlch  was  entered  was  overruled. 

The  facts  that  we  believe  to  be  Important  for  the  purpose 
of  disposing  of  the  questions  h»r«  Involved  are:  That  the  defendant 
had  a  full,  fair  and  Impartial  trial;  that  no  errors  of  law  Inter- 
vened, and,  for  the  reasons  stated,  he  will  not  be  accorded  a  new 
trial  because  of  an  alleged  improper  judgment,  but  the  trial  court 
will  be  directed  to  re-sentence  the  defendants  by  formal  judgment, 

A  case  that  might  be  of  value  In  consideration  of  the 

instant  cases  is  entitled  People  v.  Wood.  318  111.  388,  where 

the  Supreme  Court  saldJ 

,  "The  verdict  found  plaintiff  in  error  ^guilty  of  incest 
in  manner  and  form  as  chaPged  in  the  indictment,^  .  The  crime  with 
which  plaintiff  in  error  >-as  charged  is  that  deinfed  by  section  156 
of  the  Criminal  Code,  and  the  punishment  fixed  by  that  section  for 
its  violation  is  imprisonment  in  the  penitentiary  for  a  term  of  not 
less  than  one  year  and  not  exceeding  twenty  years*  The  Judgment 
entered  in  this  case  does  not  sentence  plaintiff  in  error  to  imprison- 
ment in  the  Southern  Illinois  Penitentiary  or  in  aiy  other  penal 
institution  in  the  State  of  Illinois,  It  merely  directs  the  shefctff 
to  deliver  the  prisoner  to  the  warden  of  the  penitentiary  at 
Chester  and  commands  the  varden  to  confine  the  prisoner  in  safe 
and  secure  custody.  This  is  not  sufficient.  The  Judgisent  must 
definitely  fix  the  olace  of  imprisonment  and  the  olace  iaust  be  one 
fixed  by  law.  The  judgment  not  only  falls  to  fix  the  olace  of 
imprisonment  but  It  does  not  in  any  manner  fix  the  term  of  imprison- 
ment.  By  virtue  of  the  provisions  of  the  act  of  1917  in  relation 
to  the  sentence  of  persons  convicted  of  prime,  the  judgment  of  the 
court  should  havg  been  a  general  sentence  of  imprisonment  in  the 
Southern  Illinois  Penitentiary  for  a  term  not  exceeding  twenty  years, 
(Smith's  Stat,  1923,  p,  739.)   The  term  fixed  by  the  section  of  the 
Criminal  Code  relating  to  the  crime  of  which  the  prisoner  stands 
convicted  is  read  Into  every  Judgment,  but  it  is  necessary  to  state 
in  the  judgment  the  name  of  the  crime,  or  so  describe  it  that  it 
can  be  identified  by  the  warden.  *  *  ♦ 
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atrfJ  sfli^sari  tyd^la  ;frajoo  eai*  i«cit  ST-reqce  S^l  Mcoerr  »iitf  mcw^  fins 

'^anllcfm^s*  to  «8n*1to  ianlainc  .exi?  to  x^^.^fi'S  a-i  *it«Di!€>t©6  iiss  ^exiJ 
baa  B»i«&*so  t&e-xftJbisnoo  ai  tl"  ^briA  ,*xiliu-g  lo  gni-fenXl  fiise  tio 
^'%^lltj^lio  itflCffl^Jbiit  I? tea  to  eawaoscf  taRSne'taft  JEsi.es  cJbiIS-  I>«3X>m||6« 

^cus   ^a^al)   (6)  avi'i  to  a^ed-  ^di  lot   «RloxiiIiI    ^^JfUJoO  jioo8  to 
XjBltJ.  wwi  A  tot  noiroa  orlT  ,  "^»!rflA6<i«t«6  racit  fietevoo&t  acf  s^aoo  Jari? 

«80(|Ti«;q  94^^  tot  d'i!j6;J'7  0Aini  «d  oi  ey«iJ9cf  »v  S^axi?  a.to«t  wlT 

^OAdiiot*^  9Ai  3'flXl'T     S»tjB  £>9Vlovni  «»i»i4  anoltfesup  a/fJ-  to  ^nisoqtlS  t( 

-  ^  :f  oil*  OH  *«£W    Jljsiijr  Xi?i*isq»i  f)fljs  'slst    ,XXi;t  a  basi 

■  ■Bii  B  beiitoooa  ©cS  ioa  XXXw  sri  (fioJe^s  ancBiseri  oxl;t  *iot   ^6n«   «I>an©v 

S'li/oo  Xiiii:)"  sciJ   j-JLTC'   tJxi®S8^«t  t^qo^qext  fceg^XXa  lu  to  sajujftoarf  X&iiv 

..:^nsffis£>«t,  Xaaraot  -^d  aJfla&netefi  axiS-  nons^nes-ai  o:J  &©?o»aXf>  ®cf  XXX'. 

^  IJ  to  noiJaiefiXsnoo  nX  ewXfiV  to  ©cf  Jxiaim  3jii1^  «s^o  A 

©•29xiv?   t88S   ,1X1,  8X5   . &oqw    *v  slffOQ^  ijsXJXJn©  ax  aeaso  ;fn£td'anX 

:fcXea  trojoO  eoienqw^  sxi? 

JaacnX  to  liliug*  lO'iia  al  ttitnisXq  batso'i  folbier  etil 
Atlv  omiio  edT      *  ,:^^f^^  to ''rr  >   ^,,vf  r2  fiegtsilo  ae  «fMo'> 

sex  noii"09r<:  Yci  J&etft.'                              -  nrlo  8«v  loarr©  ni 
'lot  noX?ooa  izd:t  xo  .-:  :uq  axIJ   ^-'^  ■    ^■^'''00  J.......... 

:ton  to  iTisd"  a  not  Y.'i<iXo  nl  Jne;  .i  ai  xioicfaXoXv 

-itoaiiqffii  ot  10119  nt   "■■  -on  hqc  '■    nl  bB^ 

Xjsneq  lexIJ-o  xm  fi-     ..     /..J.  aXonXXX-  -...  .  .;. .      oiii  nl   ■ 

ttlleula  ©lit  s:rosi£i3  xXetsm  Ji     ,  I  to  9t.',t^i  ?>£i;r  nl  nuiJt/J-/ 

iB  •1    1 J  o?*:' ?r«9a  eriJ  to  nc.    .         ,  clT  oJ  isnoniic  ©iiJ  isvi^=- 
©t.38  5Cii  anXtrtO!)  ocf  nati.B'v  exiJ  8*n3?rj!:oo  /:>a£, 

Jeoffl  .     _.^:'       ,tfni9jii'^''a'P    :.V;f;    q  f-    -si-.T       .  •>  "  otajtfo   an, 

©no  ©cT  It  ■  '  rr  srtd'  Bna  xit  ■^X93Xflit9[ 

tn    -  ■   -^  ft  oJ  er:        ,-..     .■•-'  ^  •   '>'-rl 

-noel-i  xl'l  isnosBi  x^^^  ^'i  ^^• 

■ttci-\  ._.  •!    -'.-?.    «<'-i'    "■  -    '>,~rrpi7"-  ■  . 

•d^   to  .- 

?j£[i"  r,:  .■     ■ 

►  ''■    ■  ■■  n  lot  xi^liufi'S : 

■■■■::   -.  -  eri?     (,(iiST  .      ,  .  ' 

.  ..  .■  .  ■        '^jxi-t  oi 

'vJ  -;i3    pJ-   •„  ■        ;       ^  ■;,   ^{^©v©  c 

Ji  i&Ai   J/   pciioBsfc  oa  io    ,oJnXio  9ri;t  to  ^aiBn  axiJ  n,: 


"Plaintiff  in  error  having  been  accorded  a  full,  fair 
and  impartial  trial  uoon  which  no  errors  of  law  intervened  snd  a 
legal  verdict  having,  been  returned  against  him,  he  is  not  entitled 
to  another  trial  merely  because  of  the  error  committed  by  the  court 
in  entering  judgment,   (People  v,  ^oer,  262  111,  l52j  People  v. 
Rardin.  255  id.  9;  Wallace  v.  .People.  159  id,  446).*' 

The  court  in  conclusion  stated  that  the  Judgment  vrss  reversed  and 

the  cause  remanded  to  the  Circuit  Court  of  Pulaski  County  with  leave 

to  the  State's  attorney  to  move  the  court  for  the  entry  of  a  proper 

Judgment  upon  the  verdict  and  with  directions  to  the  court  to  allow 

such  motion  and  re-sentence  plaintiff  in  error. 

Upon  a  like  question  is  the  case  of  People  v,  VJhlte,  377 

111,  251,  In  that  case  on  the  hearing  of  a  petition  to  vacate  a 

Judgment  of  conviction,  one  of  the  contentions  being  that  the 

defendant  was  not  represented  by  coiinsel,  it  was  held  that  the 

court's  denial  of  the  petition  will  not  be  reversed  because  t^e 

court  expressed  an  opinion  that  the  defendant's  statement  that  he  was 

not  represented  by  counsel  was  untrue,  the  petition  being  heard  by 

the  same  Judge  who  presided  at  the  trial  without  a  Jury  and  his 

opinion  efidently  being  based  on  his  own  recollection  of  the  proceedings* 

The  court  said  on  the  questions  involved; 

"Where  the  Judgment  order  fails  to  define  clearly  the  limits  of 
sentences  intended  to  rtin  consecutively,  or  reauires  the  aid  of  a 
court  for  its  construction,  the' cause  should  be  remanded  for  the 
ImDOSition  of  a  proper  sentence.   (People  v.  veloh,  331  111.  20; 
People  V,  lillliott.  272  id,  592j\  The  record  was  free  from  error 
except  in  the  form  of  the  Judgment,  and  the  Aooellate  Court  properly 
remanded  the  cause  so  that  a  proper  judgment  order  could  be  entered,** 

So  upon  consideration  of  the  facts  in  the  record  as  we 

have  it  before  us,  it  is  apparent  that  the  defendants  had  a  full, 

fair  and  impartial  trial  and  there  were  no  errors  that  Intervened 

that  would  Justify  reversal,  except  that  the  cause  be  remanded  to 

the  trial  court  to  re-sentence  the  defendants  by  a  proper  judgment 

which  is  to  be  In  accordance  with  the  findings  that  were  entered 

by  the  court  at  the  time  of  the  trial* 


nisi   ,XX«T:  A  6^®Mos©«  na«tf  yfllvari  101^9  nl  tll.ini«iX' 
«  bOjR  btinart^ial  wbJ  to  arKwi-i  r  ••    '-'•' ■■    '-'i  leiJ-; 

<^^  ^jpcs^   ;SclX   ,XII  iSaS    t%&&    *v  _ 
•T*eX  iWlv  t*««oO  itBj&Iu^  to  *i«on  ;f20o<3JtO  oriJ  o*  b9bnamvr  •BXSAt  tH^ 

^.; -irt»  fll  5T:l*nljBXq  •ons*«©8-««s  l>nfl  acltosi  riooa 

TV?;    ^8.;tl ,   •    ■;vXoo»q[    lo    ©SB©    ©iia-   &!    nc^f^H^Vp   «i'lX   .»    n'.:->-IT 

&  ©itBOi-n''  ccr   0oiJJ;c?9c  s  to  gal's;.    •  •??-,  «gBO  J.oxi:^  a^      ♦^c-    *,,..- 

©dJ  ji;i-lo   jjfliad  ffiisol^fldtfloo  ^ :  .    ,     -    .    ,aol;folvnoo  lo  *n»Bg6i7t 

efl;r  ;fja(il  JbXsil  asv  ;ri    ^Xesm/oo  t<^  bo^fasasiqei  ton  a«v  ^t'flBJbfleteib 

8ig*  eawBoed  J&eansTsn  etf  J^on  XXlw  nol$lt9a  9Ai  to  X»ln©J&  s'^hboo 

a.sw  9x1  ;tBjrfJ  InenaiTB^a  a'croafmotsi^  arij  JsxiJ  nolnlco  iijs  Jboaae-iqxa  ttuoo 

tcf  M»«d  sfllsd  floi;fl;f6o:  9eLS    ,»mJn»  aaw  Xesniroc  t<^  fiaJflssaiqai  JQiX 

airf  fine  t*xwt  &  ^vodtlv  Xalt^f  s/W  ?;■   Ss^ieaiq  oriw  as&*'t  «««»  »^* 

♦aanlfjasoortc  ©ri*  to  noli-oaXXooet  nwo  sio   :  sd  gnlscf  yXtfnabife  aotnlqo 

ib^rlotRl  snclJaaup  ©riJ  xxo  Jblsa  *ii;oo  adT 

to  ad-.tKl.r  «rt.t  y.r-.«,£c  Qnltal)  o;r  sXlfil  T«£;^o  J«aj(n3f>«t   ©fi*  atailV" 

B  to  felfl  e  TO    » xX» vl *» 09 B no o  raws  erf  Babn^^nl  eeoneifflaa 

eii;r  "sclt  t..  nifode  PBVBo'Btit    ,ftoito.t/tJ9«o6  ajft  not  *i«co 

jOi'   ,XXI  X'..-  ^),Ao;.j^.  ,•'  .^ifgq^)     •,f50f39.tttf>©.  tPoof'--  z  to  noiaiaoqal 

•^Xiscona  *i«cO  ©i6lX©..oA   ari,?   fens    ^;rt!^m■'■^bvl   *rfdf  to  mot  sri*  nl  Jceoxe 

ow  aj6  6noo»i  ati;?  ni  8;^oat  9tii  to  aol.tj8*i®Jbi8«oo  noqw  oS 

jXIut  a  &Ati  ajtoafiaataJb  adt  :tatii  Sa9t»oqa  at  ti   ^au  anotacf  it  9r&d 

bsaQVi^tal  tzdS  8^o^:•x9  oo  ei«v  9n^di  ba&  laJhttf  Xai^iflqiRl  fina  ilat 

0*   6©.&iiaiBa's   ad  aawao  arl^  J-axl*  i^q«oxa    ^Xasiarct  ^tl-taxft  6X«ow  Jsrf? 

^neffij^ift  laqotq  js  ^cf  8tfnsJ:)fl©t«fi  aji?  BonaJnas-sj'i  cor  :r«xtJOD  XgItJ  «d;f 

Jbaiajfls  ©-saw  ;:rjRri;t  agnlfcnlt  oif*  ri*  N-  ^nnsb^ioooA  nl  «<f  o*  el  rioiiiw 

,Xisl'  J  e«l;f  eriJ  *a  J^woo  arij  x<^ 
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The  Judgment  in  this  case  will  be  reversed  and  the 
oauee  will  be  remanded  to  enter  a  Judgment  in  accordance  with  the 
finding  that  was  entered  by  the  court  on  the  hearing* 

REVERSED  AND  REMANDED  WITH  DIRECTIONS  THAT 
THE  COURT  ENTER  A  JUDGMENT  UPON  THE  GOUHT'S 
PINDINaS,, 

BURKE,  P.J.  MD  KILEY,  J*  CONCUR* 


,.RUD;iOr)    .X.   jlCBJIJi  CIM    ,V,'I    ,22HUS 


42161 

PEOPLE  OF  THE  STATE  OF  ILLINOIS,   ) 
Defendant  in  Error, 


J.  JABLONSKI, 

Plaintl 


MR,  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT* 
In  the  Instant  case  the  facts  that  were  before  the  court 
at  the  tlrae  of  th6  hearing  vere  of  substantially  like  character 
to  the  facte  heard  by  the  court  in  the  case  of  People  of  the 
State  of  Illinois^  Defendant  in  Error  v,  R.  Taylor.  Plaintiff  in 
Error,  Case,  42160,  The  plaintiff  in  error  contended  that  the 
Judgment  was  void  because  the  words  "It  is  considered  and 
adjudged  by  the  court  that  eald  defend.ant  is  guilty  of  the 
criminal  offense  of  'gambling'  on  said  finding  of  guilty",  are 
not  responsive  to  the  offense  charged  or  to  the  findings  of  the 
court  and  hence  do  not  indicate  an  act  which  is  a  crime  or  mis- 
demeanor under  the  law,  as  indicated  in  the  Taylor  case*  After 
hearing  the  testimony  of  witnesses  and  arguments  of  counsel,  the 
court  entex*ed  the  following  finding:   **The  court  finds  the 
defendant  guilty  in  manner  and  form  as  charged  in  the  infoi^ation 
herein."  The  Judgment  of  the  court  was  as  follows:   "It  is 
considered,  and  adjudged  by  the  court  that  said  defendant  is 
guilty  of  the  criminal  offense  of  'gambling'  on  said  finding  of 
guilty,"  And,  "It  is  considered,  ordered  and  adjudged  th- 1  said 
defendant  because  of  said  Judgment  of  guilty,  be  and  he  is  hereby 
sentenced  to  confinement  in  the  county  Jail  of  Cook  County,  Illinois, 
for  the  term  of  five  (5)  days,  and  that  costs  be  recovered  from 
defendant, " 


OT  fi 

.OOAOIHOJIO 


I8IS* 
^t<yt^ti  all  inzbtistoQ 

,iaei«ojaAit  ,v 


»T«uoD  aHT  10  iioiMi«!o  aHT  dSHaviJsa  jaasK  aoiTaux,  ^m 

31W00  orli"  •lo^ecf  siew  tBdi  sJool  *flJ  esAO  ^asteni  ^di  al 

fliy  ^0  9laooH  to  eeao  srW  «1  Jtf/oo  srtJ  xcf  Maori  sJoj*!  9x1*  ot 

nl  "HiUnlsIl   .'xoXy.jeT  ^fl   ,t  lotia  nl  Jngfcnelpq   .einflilXI  to  9taSB 

eiH  tBdi  bhbn^taofi  ioti©  ni  ITiUalslq  erlT     .06X2J^   ,98*0   ^icnt^ 

btt&  btiBblBttoo  nt  il"  sf^iov  9eLi^  esirsoscf  £>io7  asw  ;fa»ir;|£>Xrt 

jdi  lo  x^-fi«S  8-t  tttabnB'iab  Jbi«a  Jeil*  *itfco  eri;^  xd  bo-gbulbB 

^"X*X-tua  to  ^nlfinlt  fcisa  no  ^sAlXcfm«a'  to  aaflstto  lanlmtto 

onJ  to  ssnifcnlt  srlJ-  oJ  mo  fcsstjailo  eanetto  etl:f  o*  ©vlanoqaei  Jon 

-aiB  to  ecino  js  el  rioiriv  ;Jo«  tin  etBOlbni  toa  ob  aonsxl  bnt,  inaoo 

rtaJtA     *9BB0  ^oXtbT  edi  nl  fiaifsoXfcni  a*   ,wjbX  eil:f  labau  loasem^b 

9At   ,X88fli/oo  to  8*ii9ffi/s«iA  i>a6  898e9fl;fXw  to  \a0mlta9t  ad*  3fliTa9il 

eiltf  «3nlt  Sittoo  aifP"     r^fllfialt  gnXwoXXot  ad^T  J&arteJn©  Jtuoo 

nolJfiinrtotni  ailJ  nl  fcagtB/lo  as  «tct  fiiw  lannsffl  at  xillu's  ;ffl«6a«ta6 

ei  *I*     >evoXXot  as  aaw  ;rnooo  ail*  to  Jneaijifiirt  axiT     ".nlaiad 

al  ;rn«Jbn9t9f>  filsa  Jarii  Jtuoo  ari:}  -^cf  b&:Qbalba  btiB   ,boiaJbl8noo 

to  anUbnlt  bisB  ao   'afllXcffflfls'  to  aanetto  X&nlalto  eriJ  to  ;\c*-tl«5 

files  i=jiS  fi9aJ!)»t&a  ^n«  fcaiaMo    (fcoiafelafloo  al  Jl"    ,X>nA     ",x;rXlU8 

tdataxl  al  ari  Jbiua  ecf   ,Y*Xlir3  to  Jnemsfcut   '>-t8-*  ^0  eatfAMcT  Jns&netefi 

,alofllXXl    ,xJn«oD  iooO  to  Xl^t  ^Jnjwoo  ©il:r  nl  d^nansenltnoo  o*  ^aoaeJnaa 

Bortt  Jbeiaroooi  ocf  aJaoo  ?*?/!*  Bn?.    ,3y«>!f>   (5)  avlt  to  criaJ  ariJ  lot 

^  t,faMba9\9t 
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In  the  discussion  of  the  merits  of  this  case  we  vere 
controlled  In  a  neasure  by  the  B\ipreme  Court  in  Its  decision 
in  the  case  of  People  v,  Wood^  318  111,  388,  and  In  the  case  of 
People  V.  White,  377  111,  251,  and  It  Is  apparent  that  the 
defendant  had  a  full,  fair  and  Impartial  trial  upon  which  no 
errors  of  law  intervened  and  that  he  Is  not  entitled  to  nor  is 
he  to  he  accorded  a  new  trial  because  of  an  alleged  Impi^per 
judgment,  but  the  trial  court  will  be  directed  to  re-eentenee 
the  defendant  by  oroper  Judgment  In  the  matter* 

8o^  having  reached  the  conclusion  which  is  in  accord 
with  that  in  the  case  of  People  v,  Taylor*  42160,  it  Is  our 
opinion  that  the  finding  is  affirmed  and  the  judgaent  Is  reversed 
and  remanded  with  directions  to  enter  Judgment  In  aocordaiioe  with 
the  finding,  and  such  will  be  the  order, 

RgVERSSD  AKD  TEM^DED  WITH  DIRECTIONS 
THAT  THE  GOUHT  ENTER  A  JtJDaMEl^T  UPOH 
THE  COURT'S  FINDINaSe 

BTOKE,  P.J.  AND  KILEY,  J.  COKCUR, 
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aoJLuloeb  Bii  ni  ^-itfoO  »ffl»n<jtj^.  •xfcT^tf  «iw»«9ffi  «  al  h^llot^aoo 

lo  ««so  •!!#  fii  fells   ,8ac   «iXI  ai5  jJiooW  ,y  sXcoo^  to  •«««>  •£!*  al 

»tt$  imit  ;ts©ii»crqA  »i  *1  fifls    ,163   .XIX  ^S    .e^TJriW   .▼  »Igo»«t 

on  jrioilifw  accpE/  Xtt^it   Xisi;rijiq«X  J^oa  n;i«t   ,XXif1t  a  &«if  <riia&fl«liJb 

«i  -xon  oJ  JbsXitiJii*  Jsrt  »1  bA  tsta  tna  b»a9TtBiRi  wbX  to  •nenf 

t9Qcnqtil  ft«39XXa  oa  to  •tiffie^d  X«lt^  w*ii  a  &»6*iot>&fi  •<[  o^  •d 

•en©;rflea-»ft  o;t  6»*©«ii6  (wJ  XXlv  J^ooo  Ifslii  »riJ  ^ircf   ,Jfl«isi85tft 

.'SftJJjBO!  9di  at  Itatw^bul  i^qonc;  xcf  *n«fi0«t«l>  9At 

'Xtfo  «1  *1  ,08X3^  .lol^fe'i  .V  «Xc!09*i  to  «aeO  «ify  fll  JariJ  riJlw 
£ftB«i97«rx  si  Sa^Kgbttl  9ti^  btU6  bwmtittB  aX  -gatbailt  9Ai  iaAS  noinlqe 
4;tX«  •anaSioooA  ni  ^nfe^'^Aift  t9;fne  c;t  anoX^oonif;  ticTiv  AsJbfl&asT  J^fl« 

.ne&io  9dt  9(i  XXXw  xlai/s  £>ii&   ,stiX£>fllt  %sUt 

€v 
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RUTH  WALKER  SEWELL, 

Appellee, 

▼. 

ARTHUR  SEWELL,  ^'^'"' 

Defendajjtoelow. 


,^ 


ALVA  L„-'SaTES, 

^^^'Tetltloner  below, 
^-^         Appellant . 


i 
i 


PROM  SUPERIOR  COURT, 
C05r''GQ|^N  " 


MR.  PRESIDING  JUSTICE  SULLIVAN  delivered  the  opinion  of  the  court. 

Ruth  Walker  Sewell  employed  Attorney  Alva  L.  Bates  to 
file  a  complaint  in  her  behalf  against  her  husband  Arthur  Sev;ell 
for  separate  maintenance.  She  was  granted  a  decree  of  separate 
maintenance  on  September  30,  1937.  After  the  entry  of  said  de- 
cree Attorney  Bates  continued  to  represent  Mrs.  Sewell  in  pro- 
ceedings to  enforce  the  provisions  thereof  relating  to  the  pay- 
ment of  alimony  and  solicitor's  fees.  Under  circumstances  here- 
inafter shown  Mrs.  Sewell  discharged  Alva  L.  Bates  as  her  attorney. 
Having  thereafter  arranged  a  property  settlement  with  her  husband 
throxigh  Attorney  Henry  G.  Ferguson,  Mrs.  Sewell  filed  an  ajnended 
complaint  asking  a  divorce  from  Arthur  Sewell,  A  decree  which  in- 
corporated a  property  settlement  agreement,  was  entered  on  January 
2,  1940  gr8.nting  her  a  divorce.  After  the  evidence  was  heard  in 
the  divorce  proceeding  and  prior  to  the  entry  of  the  decree  there- 
in, Alva  L.  Bates  filed  a  petition  on  December  37,  1939  in  said 
divorce  proceeding,  asking  that  he  be  allowed  attorney's  fees  for 
certain  services  claimed  to  have  been  theretofore  rendered  by  him 
to  Mrs.  Sewell.  Alva  L,  Bates'  petition  as  amended  for  the  allow- 
ance of  attorney's  fees  and  the  answers  thereto  of  Ruth  Walker 
Sewell  and  Arthur  Sewell  were  referred  and  re-referred  to  a  spe- 
cial conmiissioner  for  hearing  and  he  was  directed  to  report  his 
conclusions  of  fact  and  law  to  the  court.  The  special  commission- 
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er  recommended  that  the  claims  of  Alva  L.  Bates  for  attorney's  fees 
be  allowed  in  part  and  denied  in  part  and  that  said  attorney  be 
charged  with  one-half  of  the  costs  of  the  references .  The  trial 
court  entered  a  decree  which  approved  the  recommendations  of  the 
special  commissioner.  Alva  L,  Bates  appeals  from  the  decree  in  so 
far  as  it  refused  to  allow  certain  of  his  claims  for  attorney's 
fees  and  from  that  portion  of  the  decree  which  ordered  him  to  pay 
one-half  the  costs  of  the  references  to  the  special  commissioner. 
Ruth  Walker  Sewell  filed  a  cross-appeal  asserting  that  Alva  L. 
Bates  was  not  entitled  to  the  allowsjioe  of  any  attorney's  fees 
except  |325,  which  axaount  she  admitted  she  owed  him,  and  that  h© 
should  be  charged  with  the  entire  costs  of  the  references.  Here- 
inafter Ruth  V/alker  Sewell  will  be  sometimes  referred  to  as  plain- 
tiff, Arthur  Sewell  as  defendant  and  Alva  L.  Bates  as  petitioner. 
As  already  stated  the  petition  of  Alva  L.  Bates  for  at- 
torney's fees  was  filed  in  the  divorce  proceeding  after  the  evi- 
dence had  been  heard  therein  and  shortly  before  the  entry  of  the 
decree  of  divorce  on  January  2,  1940.  Attorney  Bates'  original 
petition  alleged  that  "there  is  now  due  and  owing  to  your  peti- 
tioner from  Mrs.  Sewell,  as  and  for  his  attorney's  fees  for  ser- 
vices rendered  in  her  behalf,  the  sum  of  1325.00,  being  the  bal- 
ance due  of  the  sum  of  1600.00  allowed  by  the  trial  court  and  af- 
firmed by  the  Appellate  Court  for  the  services  rendered  by  your 
petitioner  in  the  separate  maintenance  suit  aforesaid,  and  a  fur- 
ther reasonable  sum  as  compensation  for  services  rendered  in  the 
negotiations  respecting  a  property  settlement  between  Mr.  and  Mrs. 
Sewell";  and  that  he  was  entitled  to  an  attorney's  lien  against 
the  deposit  made  by  Sewell  with  the  clerk  of  the  court  in  the  di- 
vorce proceeding  to  the  extent  of  such  fees  as  might  be  allowed 
him  in  connection  v/lth  any  property  settlement  made  between  plain- 
tiff and  defendant.  Pursuant  to  order  of  court  Sewell  deposited 
with  the  clerk  of  the  court  |2500,  which  amount  the  settlement 
agreement  provided  he  was  to  pay  plaintiff  "as  and  for  her  attor- 
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neys'  feea." 

Thereafter  Alva  L.  Bates  filed  the  following  amendment 
to  his  aforesaid  petition: 

"By  Inserting  after  paragraph  nineteen  (l9)  of  said  pe- 
tition the  paragraph  following: 

"19  1/2.  That  the  decree  entered  In  this  cause  Septem- 
ber 30,  1937,  allowed  attorneys'  fees  to  the  plaintiff  In  the  e\un 
of  1600.00  for  legal  services  rendered  to  the  plaintiff  up  to  the 
date  of  the  entry  of  said  decree.  That  since  the  entry  of  said  de- 
cree your  petitioner  has  rendered  a  vast  amount  of  legal  services 
In  this  cause  to  the  plaintiff,  In  the  Superior  Court  of  Cook  Coun- 
ty, respecting  the  enforcement  of  the  terms  of  the  said  decree; 
that  he  drafted  and  prepared  several  rules  upon  the  defendant  to 
show  cause,  appeared  In  court  upon  the  contest  of  said  rules,  and 
spent  many  days  Investigating  the  law  applicable  to  the  facts  and 
circumstances  respecting  said  rules.  That  your  petitioner  has  nev- 
er received  any  monies  whatsoever  from  any  source  for  said  legal 
services  rendered  to  the  plaintiff,  and  that  he  Is  entitled  to  a 
fair  and  reasonable  compensation  for  said  services,  and  that  said 
condensation  and  allowance  ought  to  be  fixed  by  this  court. 

*By  striking  out  paragraph  Twenty  (20)  of  said  petition 
and  Inserting  In  Its  place  and  stead  the  paragraph  following: 

"20,  That  there  le  now  due  smd  owing  to  your  petition- 
er from  Mrs.  Sewell,  as  and  for  his  attorneys'  fees  for  services 
rendered  In  her  behalf,  the  sum  of  1335.00,  being  the  balance  due  of 
the  sum  of  1600.00  allowed  by  the  trial  court  and  affirmed  by  the 
Appellate  Court  for  the  services  rendered  by  your  petitioner  In 
the  separate  maintenance  suit  up  to  September  SO,  1937;  and  such 
further  reasonable  sum  as  the  court  may  allow  for  the  services  ren- 
dered since  the  entry  of  said  decree  and  as  set  forth  In  paragraph 
19  1/2  herein;  and  such  fiirther  reasonable  svun  as  compensation  for 
services  rendered  the  plaintiff  In  the  negotiations  respecting  a 
property  settlement  between  Mr.  and  Mrs.  Sewell." 
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Plaintiff's  answer  admitted  that  she  owed  Attorney  Bates 

$600 
$325>  which  was  the  balance  due  on  the/attorney's  fees  allowed 

Jb  by  the  decree  of  separate  maintenance.  Her  answer  then  denied 

that  he  was  entitled  to  an  allowance  of  any  other  attorney's  fees 

and  also  denied  that  he  was  entitled  to  an  attorney's  lien  on 

the  money  deposited  with  the  clerk  of  the  court  by  defendant. 

Defendant's  answer  was  as  follows: 

"1«  This  respondent  admits  that  he  received  a  copy  of  the 
notice  of  attorney's  lien  set  forth  in  the  petition  of  said  AlTa 
L«  Bates, 

"2,  This  respondent  further  states  that  on  the  26th  day 
of  December,  A»  D,  1939*  he  entered  into  an  agreement  with  the 
said  Ruth  Walker  Sewell  wherein  and  whereby  he  agreed,  in  the 
event  the  court  granted  her  a  divorce  in  this  cause,  to  pay  unto 
her  the  sum  of  Fifteen  Thousand  Dollars  ($15,000)  in  lieu  of  all 
alimony  and  dower  that  she  may  have  in  and  to  his  estate  and  also 
to  pay  to  the  said  Ruth  Walker  Sewell  the  sum  of  Twenty-five 
Hundred  Dollars  ($2,500)  as  and  for  her  attorneys'  fees, 

''3»  This  respondent  further  states  that  no  part  of  said 
funds  has,  as  yet,  been  paid  to  the  said  Ruth  Walker  Sewell  pend- 
ing the  hearing  by  this  court  of  the  amended  bill  of  complaint 
for  divorce  and  the  answer  filed  thereto  by  this  respondent, 

"4,  This  respondent  further  states  that  he  is  ready  and 
willing  to  abide  by  all  orders  of  this  court  in  connection  with 
the  matters  and  things  contained  in  the  petition  of  Alva  L,  Bates," 

The  decree  of  divorce  adjudged  that  Sewell 's  payment  of 
$15,000  to  plaintiff  and  his  deposit  of  $2,500  with  the  clerk  of 
the  court  discharged  him  of  all  claims  that  plaintiff  had  against 
him  including  claims  for  attorney's  fees. 

For  a  clearer  understanding  of  the  questions  involved  here- 
in It  is  necessary  to  review  the  evidence  presented  to  the  special 
commissioner  concerning  the  relationship  of  attorney  and  client 
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edS  iti  ^b»»i8s  ®xl  -^ffaisfiw  bae  alet^dvi  XIswsS  le^lIsW  ilj-ifR  fclsa 

IL&  to  mil  al  (000^^1$)  sislLLoG  basBUQdT  aB^ilXH.  lo  mue  Bdi  i9d 

oela  ba&  ©d-scfes  ztd  oi  bas  ai  <w«ri  ifam  eifa  ^«ri^  lavajb  Iuxb  YfloiatlB 

©vil-^iflswT  lo  ffiue  ©rlcf  IX»w©a  rt«:lCfiW  £»ijH  Mse  arid-  o;J  x^'<l  o* 

»ao»l  »2Tf»niod^s  isd  lol  has  bjb  (00^^£$)  anslloa  b9ibtwE 

-Moq  II9W83  ne^sft'  xUifH  blBQ  eri;?  od-  bifsq  aeed  ^d"©x  ^^  (I'^firi  afcoj/i 

Jnislqcroo  lo  Ilicf  fesfiuneias  sxld-  lo  :J'1JJOo  airicf  t<^  gnlissri  ©fid"  sitt 

^inobnoqaai  alrid  Y«f  od-oiexld'  5«X±1  'i»wz&&  9d&  fcofi  ©ootJvlb  lol 

tas  -^ftBen  al  ©xi  d-arid  8eij&;ta  i&diiist  ia&baoqeei  aJbtlT     ,-1^" 

xWXw  jxoid^oeimoo  ui  d-iijoo  eJtrid  lo  s'x»bio  XXa  x<^  sLIcb  oi  jnJtXXlw 

".a«{tae  ,J  «vXA  lo  aolitieq  @di  nt  baals&noo  agnlii*  Ime  Bi^iiaa  edi 

lo  ^nWHtaq  a'XXewsB  d"jad;t  boafexft^fi  aonovXb  lo  eaioeb  eriT 

lo  jI'ioXo  erUf  dStw  00^,£^  lo  ctieoqefc  alrf  baa  lll;tnXAXq  oi  000^^X1 

intit&^R  b»d  llldcclfiXq  iJUii  MtlaXo  XXb  lo  atri  bsgiarioaib  ;faooo  »xid 

,ea«l  e«"\c©n'ioddi!  rrol  anisXo  axtlbirXonl  «±d 
-*©i6d  b»TloyxiX  aitoldaat'p  ©xl^  lo  T^utbasiBisbuD  ibi^bIu  &  io? 

Xfilaoqa  ttdi  oi  beia&sB-iq  ©onsbXvs  ©ri;t  welvan  o?  xiseaeoen  ai  it  nl 
iaBilo  ba&  xuiiaiiB  lo  qldeaoli bIbi  *di  jnintsoaot)  rrsnoiBOimcioo 
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between  Alva  L.  Bates  and  Ruth  Walker  Sewell  since  the  inception 

of  said  relationship. 

It  Is  undisputed  that  when  Ruth  Walker  Sewell  emplo7ed 
Alva  L,  Bates  as  her  attorney  In  the  separate  maintenance  pro— 
ceedlng,  it  was  agreed  between  them  that  since  Mrs«  Sewell  had 
no  money  or  property.  Attorney  Bates  would  have  to  procure  from 
her  husband,  Arthur  Sewell,  such  fees  as  he  was  entitled  to  receive 
as  her  attorney  in  that  proceeding*  As  heretofore  shown  the  original 
complaint  filed  in  this  cause  asked  for  separate  maintenance  and  a 
decree  was  entered  September  30,  1937,  granting  plaintiff  Ruth  Walker 
Sewell  separate  maintenance  from  defendant  Arthur  Sewell,  This 
decree  awarded  plaintiff  $7?  a  month  alimony  and  $600  attorney's 
fees,  the  latter  payable  in  installments  of  $50  monthly.  The  first 
monthly  payment  of  alimony  and  attorney's  fees  was  due  under  the 
decree  on  October  1,  1937 •  Defendant  failed  and  refused  to  make 
such  payment.  Plaintiff  through  her  attorney  procured  a  rule  to 
show  cause  against  Sewell  and  when  his  commitment  was  imminent  he 
paid  the  $7^  alimony  and  $50  installment  then  due  on  plaintiff's 
attorney's  fee.  Thereafter  Sewell  wilfully  refused  to  make  the 
payments  for  alimony  and  attorney's  fees  for  the  months  of 
November  and  December,  1937,  as  ordered  by  the  decree  of  separate 
maintenance.  Attorney  Bates  in  plaintiff's  behalf  procured  aa 
order  for  Sewell 's  commitment  for  such  wilful  refusal,  Sewell 
appealed  from  this  order  of  commitment  and  from  the  decree  of 
separate  maintenance.  On  December  28,  1937  attorney  Bates  procured 
an  order  directing  Sewell  to  pay  plaintiff  $2^0  attorney's  fees  to 
defend  against  said  appeal  and  defendant  was  also  ordered  to  pay 
plaintiff  $50  for  the  printing  of  her  Appellate  court  brief  as 
well  as  $10  for  her  appearance  fee  in  said  court,  men  said  pay- 
ments were  not  made  as  ordered,  attorney  Bates  caused  an  order  of 
commitment  to  be  entered  against  Sewell  February  4,  1938*  Sewell 
appealed  from  this  order  and  this  second  appeal  was  consolidated 
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;^3ni:l  exCT     tXlsi:}aom  O^S  lo  E^flQfflXX.e.;t8iil  tiJt  9l(S&XBq,  'i©:f;tsX  sdd"  ^seel 
®rii  iQbtw  QSib  amf  S99l  8»x©^'J<^3'iB  fen*  x^io'slXi;  ^o  Jxtdxancsq  -^XflijciOM 
ecrf.3£5  ocf  f>0eijl9i  Mb  beXJtisl  d-flgl)£ieleC(     ,^£  docfoO  co  saaoefe 

od^  cXtr«  «  J^MUiiooiq  ■^wwo:t;tB  leif  rfsiio-wicf  fJjtcTiiljBX'-l     .^xtsar^jsq  rfo^B 
fill  j^flsnlsiasJ:  aew  ;Jiteffij-J:£aaxoo  eJW  £i«riw  fcna  XXiSWsS  d'anisga  esufio  woxle 
f; '  1:ll:?iiJ:sXq  no  qwIj  aedS  JjsefflXXs^ant  0^$  fecta  xscmbIXb  ^^$  ariJ-  fcleq 

"io  2il:fnoK  eil;f  lol  asel  E'^&nioii^B  bus  ^aoatlXs  io*t  8;t^9fiI^;fiq 
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£ii:  f>©it'2oiq  VL^dBd  a«lll^nXeXq  aX  n«&£&  Y«fllo:^:^A     « sanacscfnlaa 
XXsw©^      *i«2irl©i  Xr/lXlw  jrfojja  lol  ^aeffld-Xfiaaoo  a'XXswsS  nol  nsfcio 
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•^issooiq  atcTsS  Y»nio^*fi  ^£W  ^82  iBdtsBO»a  jxO     ,  »oinjafl»;tnlBffl  a^sajsqse 
oi  aesl  a»Y©nrro:td-B  0^2$  lllcTcisXq  \Bq  ocf  XX»ws8  snlcrDGitf)  lebio  a& 
Xsq  o^  l>9noMo  oaXs  bsw  iiisfcixelsfc  Jbnis  Xaeqqa  fclise  ;JenXs8i;  fcxieleb 
2B  ^»Xicf  d-woo  a^BXXeqqA  iwi  lo  snXcffiliq  ©ilcf  -sol  OcJ$  lllixUfiXq 
«'^^q  bXae  xi«rDA'     .;tr[XJOo  felue  ul  »»1  9octBia9qq&  rceri  lol  0X$  cb  XXow 
Jo  lobio  nB  fieBiiBo  ae^Bfl  ^sniocfcfB  ^fco'isbTO  bs  9l>Bffi  :^on  eiow  aJ-a^a 
XXcw©.,     ,3£eJ:  K^  xiBiiidQ'^l  XXwsa  ;tertJ:ess  jos^b^xis  acf  o^  ia&m:tlam)X> 
b6iBhUo&ac:  .;oqqB  fcaooee  eXrfi  £«b  ^ofc^o  bMJ  aioil  fioX^sqqa 
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for  hearing  In  this  court  with  the  first  appeal.  On  March  1, 
1938  Attorney  Bates  filed  a  petition  for  temporary  alimony  pend- 
ing the  disposition  of  the  consolidated  appeals  and  also  for  the 
allowance  to  plaintiff  of  attorney's  fees  to  defend  against  the 
second  appeal.  The  hearing  on  this  petition  was  continued  to 
March  5»  1938>  when  Attorney  Bates  appeared  in  court  and  with 
plaintiff's  consent  entered  into  a  written  agreement  with  defeni- 
ant  which  provided  that  plaintiff  would  be  paid  $62,50  a  month 
as  temporary  alimony  until  the  appeals  were  decided,  said  temporary 
alimony  to  be  applied  in  payment  pro  tanto  of  any  alimony  the 
Appellate  court  should  find  to  be  due  plaintiff  and  which  also 
provided  for  the  payment  to  plaintiff  of  $150  as  attorney's  fees 
to  defend  against  the  second  appeal.  Attorney  Bates  received  this 
$150  and  plaintiff  was  paid  $62,50  per  month  as  temporary  alimony 
from  January,  I938  until  August,  I938,  It  should  be  stated  at 
this  point  that  it  was  necessary  for  Attorney  Bates  to  file  only 
one  brief  in  this  court,  since  the  two  appeals  were  consolidated 
and  the  questions  concerning  the  propriety  of  the  orders  for  de- 
fendant's coaanitanent  were  the  same  in  both  appeals.  Shortly 
prior  to  the  aforesaid  agreement  Attorney  Bates  induced  plaintiff 
to  agree  to  pay  him  $17,50  a  month  out  of  her  $62,50  temporary 
alimony  to  be  applied  against  the  $600  attorney's  fees  allowed 
under  the  decree  of  separate  maintenance.  It  is  agreed  in  this 
regard  that  plaintiff  paid  petitioner  $125  and  that,  deducting 
this  amount  and  certain  other  paynents  which  he  received,  she 
still  owes  him  a  balance  of  $325  on  the  $600  allowed  by  th©  sepa- 
rate maintenance  decree  for  his  attorney's  fees.  Attorney  Bates 
concedes  that  he  performed  no  legal  services  in  the  trial  court 
in  connection  with  the  enforcement  of  the  decree  of  separate  main- 
tenance after  March  5,  1938,  when  he  received  $150  attorney's  fees 
to  defend  against  the  second  appeal.  Both  appeals  were  decided 
adversely  to  Sewell  on  November  17,  1938,  the  decree  of  separate 
maintenance  and  orders  of  camnitment  being  affirmed.  Shortly 


od-  JE>e«ejL;j:xiot>  «««  apX^Weq  eid:^  no  s^iboiI  s*;?!     ,lB<^?qs  fcnpoec 
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Btli  -^jtoajtla  xa&  lo  g.?ii£^  o^  Jn^finjeq  xii  feeXX-qs  ©a  oi  vioattX^ 
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as^l  s»-?enio;f;rfi  a£  O^X^  T»  llXc^xiXBXq  o;J-  iaeis%Aq  Biii  lol  JbeJblvoiq    , 
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h&^BbtioQ£ioo  si©w  aXBsqqs  orrd"  oxiu   so«ia  (^d-'SJCfoo  aijd^  al  Isi'xcr  ©no 

«»s&  lol  aisbio  ©ii;t  lo  x>5®X'3:Q«^iq  ©xi^  gnifnocnoe  aisoi;Jaj?irp  ©rid'  fcaa 

■?jIJ-nofi&     ,BX«sqqB  ricl-o<J  fU  oxasE  orl^  snsw  ctneijtfiniKoo  s'd'iiijfenQl 

TiUnXfiXq  X>$ojuLcxX  BsJ-sfJ  Y®c^o*i'-^'-  cfijsas'S'iafi  fcXsso'iolfl  »jcy"  oS  "SoXiq 

fcsjffoXXs  8C0l  8  »'«5©a^oJ^cfB  O0di$  ©di  cfanicafi  LeiXtiqa  »rf  o^  ^oiniXs 

}]nt:^pvbt>b  ^^aric^  baa  ^SX^  lecoiJld'eq  fjlaq  lllcfolaXq^  istlt  finBS©i 

aria  ^b©vXoof*i  sii  ricXiiw  e^jctftfinjiiti  isfJifo  xiijsctwo  fcas  diU/ouiB  eXri.? 

-^tjqes  Cirid-  \d  fcswoXXc  Oadii*'  ed*  mo  tlS^,^;  'io  sonsX/sd  «  airl  aewo  XXlda 

««l0&  «dfiieq«8  lo  oei9Bb  •ricf  lo  craeaeo^olne  eiU  dSbif  noi.,^  ..  ..    ..^ 

asel  8«T£©a^oc^;Jis  0'<X$  fevviaof-i  ari  ii©riw  ,8£^X  ^t  dotiM.  latta  evae^si 
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XlcTaoilci     .iemlllB  a«X«^cf  :f/tsffl;t  t -/rro r.   '><'   "•.-^,^^^.-.    •, 


:;/^i'^ji.:iX..^ 


thereafter  the  surety  on  Sewell»s  appeal  bond  paid  the  amount  of 
alimony  and  solicitor's  fees  as  well  as  other  items  of  expense 
involved  in  the  appeals,  A  proper  distribution  of  the  amount  so 
paid  by  said  surety  was  made  between  plaintiff  and  petitioner, 
Alva  L.  Bates  testified  before  the  special  coniiiiissioner 
that  he  told  plaintiff  on  December  14,  I938,  after  he  had  paid 
bar  her  share  of  the  money  received  from  the  surety  on  defendant's 
appeal  bond,  that  Louis  Dennen,  one  of  defendant's  attorneys,  had 
suggested  a  settlement  of  her  property  rights  with  Sewellj  that 
he  asked  her  isrhat  her  attitude  was  in  regard  to  a  property  settle- 
ment with  her  husband  and  what  amount  she  would  accept  by  v/ay  of 
such  a  settlementj  that  she  told  him  she  i??ould  accept  $10,000  as 
a  minimum  for  herself  and  that  he  then  asked  her  if  she  wanted 
him  to  take  the  matter  up  immediately  with  Ilr,  Dennenj  that  plain- 
tiff then  directed  him  to  negctiats  a  settlement  on  that  basisj 
that  within  a  few  days  thereafter  plaintiff  telephoned  him  twice 
reiterating  her  desire  that  he  consuEiDiate  a  settlement  at  once 
that  would  net  her  at  least  $10,000;  that  he  then  telephoned  plain- 
tiff to  come  to  his  officej  that  when  she  arrived  he  suggested  that 
"she, sign  a  contract  with  him  agreeing  to  accept  $10,000  as  a  minl- 
mum  settlement  and  to  pay  him  an  attorney's  fee  of  ten  per  cent  of 
any  amount  procured  by  him  by  way  ©f  settlement  in  excess  of  said 
$10,000  miniimamj*'  that  she  refused  to  sign  such  a  contract  and 
said^  "That  isn't  necessary;  Just  go  on  as  we  have  arranged;" 
that  on  or  about  December  23,  19 38,  plaintiff  came  to  his  of Cice 
and  charged  him  with  withholding  some  of  her  funds;  that  an 
acrimonious  ciiscussion  ensued,  which  was  concluded  by  his  state* 
ment,  "You  are  an  ingrate,  Mrs,  Sewellj"  and  that  she  thereupon 
left  his  office.  Plaintiff's  version  of  this  occurrence  was  that 
she  did  make  certain  charges  against  petitioner  concerning  his 
handling  of  her  money  and  that  he  said  to  her,  "You  go  to  hell  *** 
you  get  to  hell  out  of  here  and  you  got  your  damn  nerve  to  come  in 
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aixi  SflXnioonoo  tenolj-iisq  izalB^B  es^^Bdo  ale^ieo  e^m.  bib  strie 

■  '^^  XXeri  oJ  05  xioY"   ^ncri  o^  blse  Pil  cfisri:^  I)r«s  •^c/ioci  ^ed  lo  gnllfccusri 
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herej"  and  that  he  also  said  that  he  "no  longer  wanted  me  for  a 
client"  and  that  "I  will  throw  you  out  of  here,"  She  further 
testified  that  "I  was  so  horrified  at  this   language  that  I 
became  frightened  and  I  hurriedly  got  out"  and  that  she  also 
told  him,  "I  don't  want  you  to  represent  me  any  longer,  so  I 
hurried  out  of  the  office,"  According  to  Attorney  Bates  this 
controversy  concerned  the  distribution  of  the  money  received 
from  the  surety  on  defendant's  appeal  bond.  According  to  plain- 
tiff it  concerned  the  $150  petitioner  received  to  defend  against 
the  second  appeal* 

Attorney  Bates  further  testified  that  shortly  after  the 
foregoing  occurrence  he  received  an  offer  of  settlement  from 
Attorney  Dennen,  whereupon  he  called  plaintiff  on  the  telephone, 
told  her  what  Sewell's  proposal  was  and  asked  her  to  come  to  his 
office}  that  she  said  "I  am  not  coming  inj  I  have  not  authorized 
you  to  make  any  negotiations  respecting  a  property  settlement;" 
and  that  she  hung  up  the  telephone. 

Either  the  same  day  or  the  next  day  petitioner  wrote 

the  following  letter  to  plaintiff:        -.   ^ 

"Decemberv28,  1938. 

Dear  Mrs.  Sewell} 

Pursuant  to  your  directions  to  negotiate  a  financial 
settlement  with  your  husband,  Arthur  Sewell-  I  have  been  dis- 
cussing the  matter  with  llr.  Dennen  of  :..cKinley  &  Price,  the 
attorneys  for  1-r,  Sewell, 

Dr.  Dennen  has  proposed  to  me  that  you  consider  the 
acceptance  of  the  premises  known  as  number  49I9  South  Vincennes 
Avenue,  Chicago,  free  and  clear  of  any  mortgage,  together  with 
cash  in  the  sum  of  $1,200, 

As  was  agreed  between  you  and  me,  I  have  informed  Mj, 
Dennen,  who  so  understands,  that  your  husband  shall  pay  me  for 
my  services  on  your  behalf  respecting  any  settlement. 

Kindly  let  me  hear  from  you  respecting  this  matter," 

In  response  to  the  foregoing  letter  Attorney  Bates  received 

frcm  plaintiff  the  following  communication,  dated  January  5$   1939? 


i€»rii«jt  ariE     ".©if'K  *>  ..  .-   _„„..  .:"  iJidS  taB  ^'ikslla 

I  &edi  «'2»tr^aBJ.  .  ..  xiori  ba  ««w  I"  isitii  bQl'ilit^ 

o  :/      :.:i8   j-firid-   5n£.  --.^,    ^'l^lii'-i'LXi:*  T    'riB  6«fl»cfil§ll1:  9xaflSi»«f 

■^ilzlq  o^   sfiiJo'iociOA     .fcnod  Xesqqs  e * iii«bfl©1;sib  oo*Tjd-fift;  'otl 

moil  J ja©i?zelc?i .  ..:  Btisieiipooo  aiitoae'iol 

^saoflqslei  ••/<.+  no  1:lid-nlalfx  fe©JI."D  arf  aoqua-ieiiw  ^«erui«>Ct  ■^9flio;>iA 

"^;tn©ffl9XJies  Tj^tisqoiq  j6  aaWosqe©^  aaojtd-flld'osen  y^s  9^.s.'ii  oi  i;ox 

«enoxlqsl9i  odi  qjy  ;^  .arid-  iuu 

:Tllial&lq  oi   ■us^d'©!  sislwollol  add" 

•»eli}  a£>9<i  avM  I  ^^'■^•"     "■'■■'■^-^^   ^^ ..,.,.,-.  .,.-  ,:.,..-,.  ,-j..  =.  . 


,1$  lo  ax/8  ©ilct  Gl  rieso 
•  0'.  I   ^Bin  •         exjW  a  A 

^j-nsasljd-ea  ^b  ajaiJosqesi  IXarisd  luox  no  esolv^ci  "^ps 
",i©:tdf6ffl  zisii  3fll;fo»q8&n  xjotj  moil:  ijaerf  am  d"sl  xXfcnili 


-9- 

"Mr,   Alva  L,  Bates, 

ii  t  torney-at-La)iv, 

34^8  South  wState  Street 

Ciiicago,   llliiiois 

De&r  Sir: 

Your  letter  dated  Jecember  28th,  1938  was  received  afii^ 
to  confirm  my  convers&tion  with  you  since  rec-ivin?;  che  said 
letter  I  ri3h  to  again  state  to  you  that  I  have  not  directed 
you  to  negotiate  a  settlement  with  my  husband  or  anyone  else 
on  my  beiialf ;  nor  have  I  agreed  with  you  as  to  what  source 
you  shall  be  paid  for  any  such  services. 

You  were  employed  as  you  know  to  represent  me  in  my 
case  for  separate  liialntonance  only.  You  have  informed  me  that 
that  service  has  been  completed.  If  in  the  future  I  desire  your 
services  further  I  shall  get  in  touch  with  you* 

Very  truly  yours, 

Ruth  W,  Sewell" 
According  to  Attorney  Bates  after  he  received  this  letter 
from  plaintiff,  he  ceased  negotiations  with  Autorney  Dennen  and 
served  notice  of  his  claim  for  an  attorney's  lien  on  the  defendant 
Sewell,  Plaintiff  testified  that  she  wrote  a  letter  to  petitioner 
on  February  ?,  1939  formerly  discharging  him  as  her  attorney;  and 
that  "she  did  not  consider  any  settlement  until  the  last  week  In 
April,  1939,  after  she  had  employed  Mr.  Ferguson," 

-Attorney  Bates  also  testified  that  when  plaintiff  retained 
him  to  represent  her  in  the  separate  maintenance  proceeding,  she 
also  employed  him  to  negotiate  a  property  settlement  for  herj  that 
"she  employed  me  to  negotiate  a  settlement  "'"-^^   if  she  did  not 
accept  the  settlement  *"'*•*  I  wasn't  supposed  to  receive  any  fee  *** 
the  fee  that  I  was  to  get  was  conditioned  upon  my  negotiating  a 
settlement  for  her,  acceptable  to  her,"  Mrs,  Sewell  denied  that 
she  ever  employed  Mm  to  negotiate  with  her  husband  for  a 
property  settlement^ 

Plaintiff  testified  that  Attorney  Bates  called  her  t»  his 
office  December  I9,  I938  and  told  her  that  both  he  and  Louis  Dennen, 
her  husband's  attorney,  thought  that  she  should  accept  a  property 

settlement  of  $7,500  and  a  divorce j  that  he  also  told  her  that 
$7,500  was  a  good  settlement  in  view  of  the  fact  that  Sewell  had 


S£  .J  jbnfic'o  Ji  ©c^xsij^ 039x1  od"  uox 

;.4...;.;.      .....;  o;t    fiiS  L-  ,  ;  .  -.       ^^  '  ;;,      -    ■•-_-  ion    \lLml'^tS  ifjrt  ao 

\iA  ai.  &jji  j-xtaac-i'xqe'j.  ©;J  woiiji  woij;  t  x;oY 

.BOX  £{jlw  rfsfo'oj'  n.t  ;t©a  ILaria  I  lErrtJ'-ii!!  swolviss 

«XI©ws>B  .?;  diis^ 

i:c£6  n«fixi©CI  Y«'ii'3:o»tJ'A  rfilw  a£K)iJ-jBi:J-os«>«  bseatso  6n  ,llid"nlBlq  fioal 
dasfjuslefe  ©rf-t  no  neJtl  8''Y«fl^3'^''*s  jfx«  lol  adrslo  eJLtl  lo  uoldoK  fcaviea 

111:  3I90W  ^2£l  sficr  ll^tm  iii^ts»li;if)t.  xp.&  'xsfcisjctoc  d-on  bib  bAz*^  isdi 
".nosifsi©*?  ,^  l>»xoIqare  fc^a!  ada  isdla  ,^t?-t  <,IliqA 

Jerid    jtceri  10I:  d^n»ja®Xd'd'©a  xd"i»qoiq  b  Bi&lio^Ba  oc^  alri  fcexf^Iqxns  ©bIjb 
ion  tiH)  sde  11  ^•'  *  tia&sB&liiQ^i.  .i  Bi&lio-^ta.  oi  sat  ^©■^oXq^u©  mis" 
**«<•  ©®i  ijcfi  atrJt^o&rs:  oj-  bseoqqna  ^'nsii  ..riaoXd'd'e.-: 

B  sniJ-jeWossn  -^cir  noqu  bejaoIJ-ifuxoa  ssw  #»5  od  sbw  I  d-fi4;^  B&t  &di 

B  io5  fcaacfejuii  i9d  d^lw  ©d'Eldosea  o.t  mJtri  fcoxolqiii©  '-i&v©  eiia 

,d'as»DflId'des  x^ioqoiq 

^KSjaaftC  slwoJ  feaia  srf  rid-ocf  d-arfd  i»£l  fcloJ-  Bus  G£<i>I  ,?I  letfaisosa  ©oirlo 

;J-sild  n©xl  JblocI  oajCfi  ©ri  ^erii   }»o!iovlJb  s  iatm  00^ ^V^  lo  ;tn©iB9ld';t»e 
fefid  XlftvreB  iisrf^  .:?0fc5!t  sxl^  lo  w»Jtv  xti  *n»a©Xd-;fea  600s  «  aaw  OO^j^^ 
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Blade  assignments  amounting  to  $150,000  to  other  parties  against 
his  interest  in  certain  Arkansas  property;  and  that  Attorney 
Bates  asked  her  to  sign  a  contract  which  provided  that  he  was 
to  be  paid  as  his  attorney* s  fee  one-third  of  whatever  settle- 
ment she  received  from  defendant  and  that  she  refused  to  sign 
such  agreement, 

Louis  Dennen  testified  that  he  was  one  of  Arthur  Sewell*s 
attorneys  and  that  on  or  about  January  6,  1939  he  received  the 
following  letter  from  plaintiff: 

"January  5th,  1939* 

"Messrs,  *tebbiH»,  McKinley  &  Price, 
33  North  LaSalle  Street, 
Chicago,  Illinois 

Attention*  Mr*  Dennen 

Gentlemen! 

up 
Following/my  telephoiK  conversation  with  llr,  Dennen 
I  wish  to  again  confirm  my  statement  to  you  that  neither 
Mr,  A,  L,  Bates  nor  anyone  else  has  any  authority  to 
negotiate  for  or  settle  any  matter  between  my  husband, 
Arthur  Sewell,  and  myself  for  or  on  my  behalf « 

Very  truly  yours, 

Ruth  W,  Sewell" 

Dennen  also  testified  that  a  day  or  two  before  his  receipt 
of  the  foregoing  letter  plaintiff  telephone  him  and  said  "Mr, 
Bates  is  no  longer  representing  me  and  that  you  are  to  have  no 
further  negotiations  with  hlmj"  and  that  he  said  to  her,  "V/ell, 
Mrs,  Sewell,  if  that  is  the  situation  at  the  present  time  I 
would  like  to  have  you  write  me  a  letter  for  my  files,  so  that 
if  Mr,  Bates  shall  call  me  I  can  tell  him  in  view  of  the  sltua» 
tion  I  cannot  discuss  any  more  settlement  with  him," 

Attorney  Bates  presented  evidence  before  the  special 
commissioner  in  support  of  his  claims  for  attorney's  fees  for 
services  alleged  to  have  been  rendered  by  him  to  Mrs,  Sewell 
in  the  Superior  court  as  follows: 


^aolssB  a«>i;tiJ3q  "xedio  o*  000,0(JX$  oi  ^aliauoai&  Bi'neiaisJtaEa  ia>bsm 
T58!anoc;\tA  issii  bns  jx^'^^QO^q  BBsaMik  nl&iiso  ai  :ie,9t&iitl  aid 

-«X;f?©3  "t©ve;^Jeafw  lo  5i±r£j«eno  ©«1  e'^sniod-c^^i  eld  8«  JW:«<j  ad  oj- 

acy  fceviaosn  ari  ^^g^X  ^^  xiQBii&t  ivods  10  no  J^srl^  baa  a,i9aio;^i& 

illX^SLl&lq  Koi'i  i»j;:tsX  s^HivoIXol 
*^c^X  t^^^'  ■^iJsm.sTi*' 

2iXe£ftXd^£t9t) 

cri; 
■.'Jtv,-  nol.leaiovn;- -  '0^ 

:,i  ijov  Oct  .-♦ft^^c;'^  oj-  risiw  I 

^IXiuioc;  x^;  iio  'iii  'xo'i  'iXi^i;^^  tii.;;  ^ilev:rsc;  ladiiA 

"IXew»S  ,W  fl^uH 

.iM"  bJtss  fcae  airl  sfloriq«X©d-  llid^nlaXq  'i»d';^«X  suloasiol  9/ij   io 
Ofi  fflVivd  oi  9ie  siox  ^fari^  i«a  »m  3nWnee®iq®n;  legnoX  on  al  a©^«a 

I  sisij-  ^J2®esiq  edi  is  nolctsxmz  «rf;t  el  ietli  13:  ^Il9ws8  ,«1[M 

d'add-  OB   ^seXn  •^  "xol  neitJeX  s  ©in  e:M*iv?  uo-^j  ©vfiri  oi  bjIIL  blvou 

^BUijte  9xl;t  lo  w»Jtv  at  misi  LL&i  nso  I  ©a  IXjio  XXi^ria  zeieAi  ,riM  11 

".fiiri  ilctlw  iaf'sa&lt&fiB.  biqiu  ^cns  eeLT^'f-   +'■-"-'"•'  "  '--?-^ 

*iol  Q69l  «»YD'i'20J'<^3  lol  efiiiaXo  aid  "io  ctioqqjua  al  •K>a<Ji'.iil:.^o:i 
XXswsS  ,Gii!i  o;t  ntfl  "\id  fieiotooi  n»ficf  ©iTBri  ocf  fce^olla  aeolvise 

.,,,..„ -r,..*  ,:h-i;oo  lol^sqxjS  oriJ-  nl 
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"22  hour s2 of  Court,  in  the  preparation  of 

petitions  for  rules  to  show  cause,  at 

$10,00  per  hour $  220.00 

25  hours  in  Court  in  the  prosecution  of 

the  rules  to  show  cause,  at  $25.00  per 

hour . .  .$  625,00 

120  hours  for  briefing  the  law  on  the 
facts  appertaining  to  the  enforcement 
of  the  decree,  at  $10,00  per  hour $1,200,00 

Fifteen  per  cent  (15%)  of  the  settle- 
ment of  $17,500  [$15,000]  made  after 
the  plaintiff  engaged  Mr.  Ferguson $2,250,00 


Total  fees  c^Uimed  by  Mr,  Bates.,. $4,295,00" 
The  special  commissioner  recommended  that  the  amended  petl** 
tion  of  Alva  L«  Bates  in  so  far  as  it  sought  the  enforcement  of 
his  purported  lien  for  attorney* s  fees  be  dismissed  for  want  of 
equityi  that  petitioner  be  allowed  $325#  the  balance  admittedly 
due  him  on  the  $600  allowed  as  his  attorney ♦s  fee  under  the  decree 
of  separate  maintenance;  that  he  be  allowed  $75   for  services  render- 
ed in  connection  with  the  enforcement  of  the  decree  for  separate 
maintenance  instead  of  $845  which  he  claimed  for  such  services 
and  $400  for  services  rendered  "in  examining  the  law  applicable 
to  the  facts  in  enforcing  the  decree  for  separate  maintenance** 
instead  of  $1,200  which  he  claimed  for  said  services}  and  that 
petitioner  be  required  to  pay  plaintiff  $295*65,  said  amount  being 
one-4alf  of  the  costs  of  the  references. 

The  trial  court  entered  a  decree  May  20,  1941  which  over** 
ruled  all  exceptions  to  the  original  report  and  first  and  second 
supplemental  reports  of  the  special  commissioner  aUd  approved  and 
adopted  said  reports  in  all  respects.  The  decree  then  directed  that 
the  clerk  of  the  court  pay  forthwith  to  plaintiff  $2,033,70,  the 
balance  remaining  in  his  hands  of  the  $2,500  deposited  by  Sewell 
(this  deposit  had  been  reduced  by  the  payment  therefrom  of  special 
commissioner  and  stenographer  fees  pursuant  to  orders  of  the  trial 
court),  and  that  within  two  days  after  her  receipt  of  such  money 
frcan  said  clerk  she  pay  petitioner  $504,35  in  full  satisfaction 


_  r  '■- 

lo  no.t;ts'isqstq  BAi  nt  ,d"TXfoD  lo^'xxrori  f*^" 
00, OSS     •'^'.«  ♦......,.,....,.,.,.. « ix/Oii  1" 

00,^S^     $ ,..,..,...  ««>ri 

QifJ-  no  w£5l  9xlJ'  sxiilsiic  to"!  BTf,'orf  OS  I 
00,OOS^X$ lijoxl  ^oq  00.01$  in  ^c      :  i 

I6.ns;  ©ftiiT,!  [OOOjtl^,]   00^ ^^X?'.  Vj  :tnsf3 
00,O^S^S$, , , , ,  ,no8£f§«to^  ,'0^  ftsgaSftt*  llijixljslq  ^Ai 

lo  ^Asoso'io'kie  9jd^  cJ^xi^oa  J-J:  &&  i&l  os  ui  s^^bS  .il  iSvXA  1:o  flolct 

lo  d-flBvr  lol  I>»a8liaeil>  stf  es©!  b»x»^io^*s  lol  fl»±I  ie^^oquaq  eJiri 

Xli)»^d'lat&jB  sofUjXad  ©i!jJ  t^S£^  5«woXXfi  ed  ienol;rW»q  ^tfidd-   tx^-t^^P® 

»»i©©£i  9Ai  i&bms  «©1  E'-^^aiGc}^*  slxl  es  fcearoXXa  00d$  sri*  no  miri  ©ub 

sd-siBqea  lOl  ee^oofe  sil^  lo  d^ixenaoiolfl??  ©xid-  dSln  nolSttBoaoti  ai  i>9 

asolviftg  dtisjz  lol  basrlsXo  od  lioldw  ^■^8$  lo  £i6s;tartl  ©onfins^tolam 

©XcfsoXXqqjs  wbX  ©rid"  ifllxUaiaxs  ni"  Jbeisbaei  zeoivnea  lol  00*$  bn« 

•♦©attanf'j^jcljaai  ©i'BrtBqea  lol  ©©losjb  sriif  gnlsiolos  sit  ad-oal  ericf  o;t 

^^v'  bag  ^esolviss  Mee  tol  LexsiiaXo  9d  ftoJtdw  OOS^X$  lo  bsec^aixl 

Miilocf  cffijtfoias  m&a   <^d»^^4.  lllcJniisXq  ^isq  od'  feertlopen  ed  i©flol*X;t»q 

oaeoflsieloi  »rU^  lo  eiaoo  ©rict  lo  IXfil-sno 

-*'i5va  doMw  X-^^X  ^OS  tjjb^  osioofc  £  be^ftcfiia  *ix;oo  XeX^  ailT 

jbnoo*ia  fersA  ^aill  Joru  ;tioq©i  Xi3xii:8lT:o  ©dcf  of  anolcTqeoxs  XXb  beXim 

fc«i£;  i>9Voiqqfi  &|Si;  isaoie a ImBtoo  Xslosqe  ©di  lo  acfioq©*!  XfiC^flSiaeXqqxia 

d'aild-  £)9#o©T:lJt>  aedS  &»iOBb  etfi     ^a^Josqaei  XXjs  at  ecfioq©*!  jbljsa  fjecJ'qofcf; 

«*^  ^0^»££0^£4;  1tiiiiie.lq  oi  di^diiot  xaq  iiaoo  ©riJ  lo  i[i©Xo  ©il^ 

XXawaa  x<S  btiteoqeb  00^^S$  9di  lo  aiauad  alri  nl  snJtnijami  ©onAXatf 

XcXoeqa  lo  ajoilftiwiJ-  ;tn©ani;flq  ®ri^  X^f  Jbsox/Jbei  flssd  bad  ilaoqaf)  aJbcI;t) 

l&lii  9di  lo  e'lofcao  o^  taaveiuq  a^-el  isriqBiaone.^a  fcxis  isnoiaaXxnaoo 

V'^now  flora  lo  :fqi9oe^  ^©ari  lecHs  exfib  owcT  atd&tw  ied^  faxs  ^(^1000 
noX;)-0BlaX;rBa  XXrl  til  t£»-^0^$  ueaolvficfeq  ^Jsq  ©rfs  iiteXo  bXaa  aoil 
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of  all  his  claiiiiS  for  attorney's  fees  arising  out  of  his  employment 
by  Ruth  Walker  Sewell,  (The  $504,35  which  plaintiff  was  directed 
by  the  decree  to  pay  petitioner  represents  the  difference  between 
$800,  the  total  amount  of  attorney's  fees  allo7/ed  him  and  $295.65, 
the  share  of  the  costs  he  was  directed  to  pay  her,) 

We  will  first  consider  petitioner's  claims  for  attorney's 
fees  for  services  which  he  testified  he  rendered  to  plaintiff  in 
the  Superior  court  in  connection  with  his  prosecution  of  the  rules 
to  show  cause.  As  heretofore  shown  he  divided  his  claiLiS  for  such 
services  into  three  classes  but  for  convenience  we  will  hereinafter 
refer  to  them  as  one  claim.  For  these  services  he  claimed  before 
the  special  conjEissioner  that  he  was  entitled  to  receive  $2,045, 
For  what?  To  compel  the  payjnent  of  three  months  alimony  amounting 
to  $225  and  $150  attorney  fees  due  under  the  terms  of  tlie  decree 
of  separate  maintenance  and  for  securing  by  the  agreement  of  March  5, 
1938  the  payment  of  temporary  alimony  at  the  rate  of  $62,50  for 
eight  months  which  aggregated  $500,  Out  of  the  latter  amount 
petitioner  received  from  plaintiff  $125  as  an  advance  on  the  -$600 
attorney's  fee  allowed  under  the  decree  for  separate  maintenance. 
It  will  be  remembered  that  his  claim  for  $2,045  is  for  services 
rendered  only  in  the  trial  court  subsequent  to  the  entry  of  the 
decree  for  separate  maintenance  on  oeptember  30,  1937  and  up  to 
and  including  Karch  5»  1938»  The  only  legal  question  thtt  could 
possibly  arise  in  connection  with  the  prosecution  of  the  rules  to 
show  cause  in  the  separate  maintenance  proceeding  was  whether 
defendant's  failure  to  pay  the  amounts  ordered  was  wilful  and  the 
determination  of  that  question  depended  on  whether  he  had  the  ability 
to  pay,  considering  his  financial  circumstances.  The  latter  question 
under  a  comparable  factual  situation  waS  decided  in  Reifschneider 
V,  Reifschneider.  144  111.  App,  II9  (affiriaed,  241  111,  92,) 
Since  Sewell  had  the  financi&l  ability  to  pay,  it  necessarily 
followed  that  his  refusal  to  pay  was  wilful.  If  petitioner  ever 
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cJ-nonrcoJCqui©  aixL  lo  isx>~  sfll^ii-fv  a©e^  s'-^eirrortzf;:      :  _     ..dalo   alxi  lis  lo 

,^d,^^S$  ba.3,  sold  bewoXlB  seel  8't®«ioc^JB  lo  j-jcqaonuB  Xa^oJ-  orfd    ,008$ 

z*X9a'iQii&  lot  gfiiXaXEi  a'lftnoWl^eq  isMeftoo  Jfiiil  XXXw  sW 

nl  'ilicJ'ftifiX;  0^  beisfca®^  ©d  fc«Xlld'a#:t  ©ff  ffolifir  ssoIvise  lol  esel 

ZBls.it  Qfij-  lo  nol:fwo98oiq  aJtfl  riJ-lw-nolcfosnaoo  n±  cfit/oo  lolnsquS  driJ- 

rioua  'lol  ShIbXo  alff  b©51vlfe  eA  awode  »ioloi9ierI  Bj^     .eejjao  woda  oi 

i9d-lsal9"i8ri  XXlw  9w  eonsliisvnoo  toI  ztxicf  assasXo  seorf^t  oJxii  a©oXv£»8 

snolscf  fceailaXo  srt  eeolvise  saeriJ-  lo"?     .iaXsXo  eao  as  msxlJ  cJ-   lol^i 

,(J-^0,S$  9vl909'i  o;t  beXd^l^fle  asw  ©xl  d-Bxl:t  isfloiseiocaoo  Xslpeqa  9il:t 

snlctfiwoouB  xfloaXXfi  8£i;tfloiB  asidd'  lo  ^nsai^sq  ari^  Xsqiaoo  qT^  tJfiifw  ao"? 

B9ioBb  Biii  lo  Buned-  ©rfd'  lohass  sub  eesl  ^sitiioJ^s  0^X$  tins  ^SS$  QCt 

,^  xloisM  lo  cfnofflseiga  sri^t  ^d'  s^Xtnosa  nol  baa  sonsned-niaai  0c|-6T[Bqsa  lo 

lol  0^,S^$  lo  9^&i  Biii  ta  \aomtlB  x^sioqiaed-  lo  ^fl9iir\;6q  sxW^  8£^X 

dru/o.izG  leJ^sX  Bdt  lo  iaO     ,00^$  be^sgeiass  xloXriw  axWooia  id:giis 

00d$-  9rl:f  no  sonsvbjs  as  be  ^SX$  lllctnlfiXq  xaoil  bevlsoei  •i9xioi;J1^9q 

,90flsa9;txiXsxa  ©ctaisqea  lol  esiosb  ©rid-  isbixtf  fcswoXXB  ©el  z*\eai.oii& 

89oXvi98  lol  el  ^>0,S$  lOl  xaiaXo  aXil  iedi  baigdoieinei  ed  XXXw  il, 

edS  lo  xiJ'ns  srf^  o;t  d-ngx/psacft/a  ;tix;oo  l&ltA  edi  nl  yXno  b9i9baei 

oi  qxj  faiB  ^£^X  tO£  i9dia©;fqe8  no  ©onsnQ^xilsia  ©iBiaqes  lol  9©io95 

bXwoo  J-.-Axii  floJ:;JBeJ:;p  Xa^dX  xXno  ©xlT     .8£9X  t^  xioiisM  gnlbx/Xofll  bns 

o.t  agXtrn  ©xlcf  lo  nolcfxro98oiq  9dS  ditff  nolJ^osnnoo  al  ©alia  xXcfXasoq 

isxfderlw  8BW  gnlbesooiq  ©onsne^ntain  ©ctsisqea  edi  al  ©ai/ao  woxle 

9di  bns  XxflXlw  aaw  baisbio  8Jtu;o;iU3  ©rW^  x^aqod-  ©ixjXIbI  8 » c^xisbneleb 

vcflXlcfs  9/Id^  fcfirf  ^rf  lexlcfarlw  no  bobaeqeb  noXvta©xip  d^ed;t  lo  noXd^anlrii'i©cf8b 

nol^89X/p  isJ'cfBX  sxiT     ,a9oxijB;teittjc;oilo  Xalonsxtil  alxl  anlisbXanoo  ^x«^  o^ 

isbXenxloelisfi  at  b9bio©b  Bbw  noX^aud'la  XaifJoBl  ©XdsaBqQiDO  b  lebxur 

C.S^  .XXI  X^S   ,be.:!illls)  eXX  ,qqA  ,XXI  4^1   . ngbl sgfxoallaH  ,v 

yXliaaasoah  ^1   ,"^Bq  oi  ■\c:MXlds  XsloriBnll  ©xf^  bsxl  XX©w©3  oonia 

le-v©  isnoXiJtc^eq  11     .XolXXw  Csw^aq  o:t  XBBiflsl  elxf  iadi  bswoXXol 
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even  considered  th.  t  he  was  entitled  to  receive  $2,045  attorney's 
fees  for  his  services  in  the  trial  court  in  connection  with  the 
enforceiient  of  the  terms  of  the  separate  aiaintenance  decree  as  to 
the  payment  of  alimony  and  solicitor's  fees,  this  item  of  $2,045 
must  have  been  entirely  overlooked  by  him  when  he  served  the  notice 
of  attorney's  lien  on  defendant  December  30,  1938,  since  said  notice 
contained  no  reference  to  any  such  claim.  This  claim  for  $2,045 
must  not  have  impressed  petitioner  very  seriously  when  his  original 
petition  for  attorney's  fees  waS  filed  in  the  divorce  proceeding, 
since  he  ruade  no  aientlon  of  it  therein.  If  petitioner  felt  that  this 
was  a  valid  claim,  it  is  difficult  to  understand  why  it  was  mentioned 
for  the  first  time  in  the  aniendment  to  his  petition  for  attorney's 
fees,  filed  in  the  divorce  proceeding  on  January  10,  1940,  which  was 
more  than  one  year  and  ten  months  after  he  rendered  the  last  purported 

>  services  upon  which  said  claim  is  based.  We  think  this  claim  was 
j)urely  an  afterthought.  If  Attorney  Bates  felt  that  there  was  any 
merit  in  this  claim  for  $2,045,  the  proper  place  for  it  to  have  been 
made  was  in  the  separate  maintenance  proceeding,  and  there  it  could 
only  have  been  made  by  plaintiff.  It  mist   be  borne  in  mind  that  vmen 
plaintiff  employed  petitioner  to  represent  her  in  the  separate  main- 

I  tenance^  proceeding  it  was  agreed  that  he  vould  have  to  look  to  defend- 

I  ant  for  whatever  fees  he  was  entitled  to  receive  and  it  is  conceded 

if 

l|  that  plaintiff  did  not  obligate  herself  personally  to  pay  petitioner 

II  for  any  services  rendered  b:;  him  in  her  behalf, 

I       Petitioner  makes  the  following  statement  in  his  reply  brief: 
"It  may  be  admitted  that,  over  the  objection  of  plaintiff,  the  court 
below  could  not  in  this  [divorce]  proceeding  have  decided  the 
question  of  plaintiff's  liability  on  those  claims  and  rendered  judge- 
ment against  her  personally.  But  plaintiff  voluntarily  submitted 
herself  to  the  Jurisdiction  of  the  court  in  the  proceeding  to  enforce 
the  lien  claimed  by  petitioner  by  obtaining  leave  of  court  to  answer 
the  petition  filed  by  petitioner  *^^,  which  said  petition  was  directed 
against  the  defendant,  and  by  obtaining  leave  to  have  her  answer  to 


li 


z*-%BaioiiB  ^-{^0,2$  evJteoQi  oj  bsl^ij-fls  bqw  eri  ;t  id:t   beisfexenoo  nsvs 
9r[.t  dJ^iw  nol;to»njaoo  al  ^«;oa  Xalicf  erid^  fll  asoJtv^ee  eJtri  lol  8©9l 

t^^'^^'  10  st9&l  Bldi  ,2991  B'loi'lolloa:  bri»  ^floflitls  Id  ^flsiuteq  ©rfeJ" 

QoiSod  Bdt  fiivida  ©il  flariw  lalif  x^  lS>e2looIisvo  \:I®i-E*-os  nesrf  svsrf  ;teiiut 

sold-od  bljaa  ©onie   ,8£^X  ^O^  Iddfai^osKl  ;friAf>ne'5:»i>  no  astl  a»X9fl*K)^;ts  1:o 

<JAO,S$  Tol  flildio  slrfT     ,'i6lfllo  rfoca  t^e  b;t  feonsiel^t  ofl  baaisc^floo 

,8nlb©900<iq  eoitovlb  sx0  nl  feeJtll  SbW  89«1  K»'<janio;td'fi  lOl  noi^tij'aq 

aixfd^  ;f6jd;:f  ^Isl  lenoWl^eq  11     , fllSTifeili  ililo'jtojfca-flsffi  oil  ©baia  »ii  aon±« 

b©nolifl©£H  26W  il  triw  fxiai^i^bcw  6d-  ;JIii«)ntllb  el  ;J't  ^mlslo  blXsv  e  aew 

8'x9aio;+;tB  lol  jaolcM:fsq  fild  oi  ia&.'J>ti9:m  Bdi  ai  ©rrtlct  :f8il'i  ^di  -lol 

8BW  doiilff  ,6li^X  ,01  xtaL'tinZ  no  gnlfcssaonq  aoiovib  »ri;t  nJt  fciiXll  ,8»©1 

b&tnoq^q  iesi  sxli  bsisbne-i  ©d  n©;tljs  arf:fnoitf  nai  ficta  Met  »n6  n&Ai  ©lom 

SBW  axislo  eld;t  itaiilJ^  ©W     .fcesBtf  el  ALtaXo  fci^a  rfarJtxlw  noqu  esolviea 

XHB  ssw  ei©ri;t  ;tsd:t  :tX9'l  zeieS  x&ano:^ik''ii    ,id-^iJ0d^i9ttB  a&  yXsisnq. 

nesd  ©vad  o;t  J^l  lol  ©oaXq  *i©qoiq  ©ricf   ,^K),S$  lol  miisXo  tldi  ttt  iti^m 

bXuoo  il  &lQd:f  bus  ,afllls©6ooiq  ©©oaftad-hisA  ©;fsi«qs8  sric^  al  «aw  ©bsai 

neriw  d^jQrid-  bflla  at  ©xfiocf  ©cf  d-sjtna  :tl*    ,lll:faiBXq  x<^  ©fcsai  n©»d  ©Ysd  -"cXno 

-nlfiia  ©d-6T[«q©2  sitfi  ixl  isd  insssiqsi  o^  iBRoiitiBq  bOAcoXqa©  lll^nisXq 

-bnelfeb  o:t  jfooX  oJ  sv£iri  bXx;oy  ad  j-jsd*  Jbeangs  eaw  Si  gnlbsoooiq  Boajsaoi 

b©beonoo  al  il  ba&  eytetBi  6^  bsXJ'lJtn©  ftsw  Sri  6©©!  i9*7©;ti5dw  ■rol  ;^ail 

i9ao ti ti 9q  xiq  6i  x-CXBnoai©q  lX63iM  ©;tB3lXdo  Sod  blfc  lltiniraXq  ttsb 

.llsxfsrf  Tt©d  al  mid  "d  baisbnei  gaolvisa  -yjcug  ibi 

ilelid  \;Xq©'i  thi  at  i-flsmectBJ-B  SQ-twoIXol  sarit  s.9:i&ai  ^©iiolJ-Wa*! 

;tii;oc<  sd:t  ^llWnljsXq  lo  dolJostdo  ©ri;:^  isvo  ^t&di  b9:t^±ntbi3  atf  x»^  ^I" 

6di  bsbloab  ©Tjsd  salbaaooiq  [aaiovlJb]  sJtri^  at  ioa  bXjJOo  woXsd 

-S^J^t  bsitbaei  has  eailsX©  aaoxif  ao  x*tltdztl  s»lll:tfllBXq  lo  ixol:ta©up 

bscfcMflidua  t^XIisJM/Xov  llWnlfiXq  ti»a     ."^XXanoe^eq  ^©d  ;}'anlfi3B  d-na« 

©oio"ins  o*  snlbesoonq"  Bdi  at  iivoo  edS  lo  aotiotbettul  Bdi  oi  IXaeted 

iBWZtiB  0&  ^tTEfoo  lo  ©vjeeX  ^talAido  ^d  ifiinol:rw«q  ^tf  fc©«lBXo  nsiX  ad;t 

bs^osilb  88W  adtitiBq  blsa  doldw  ,♦»*»  •ieixoltfWaq  x<^  baXll  aol.tl*©q  arid" 

od  iswens  rrari  ©vad  ocf  ©veeX  gflinlB^do  xd  has  ,;fnBbnoleb  »di  iBats^s 
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said  petition  stand  as  her  answer  to  said  petition  as  amended 
***,  And  said  petition  as  amended  sets  out  claims  ex  contractu 
against  plaintiff." 

While  it  is  true  that  Attorney  Bates'  original  petition 
filed  in  the  divorce  proceeding  was  directed  primarily  against 
the  defendant  to  enforce  petitioner's  alleged  right  to  an 
attorney's  lien  against  Sewell,  it  contained  the  allegation 
that  "there  is  now  due  and  owing  from  llrs,  Sewell  a  reasonable 
sum  as  compensation  for  services  rendered  in  the  negotiations 
respecting  a  property  settlement  between  Mr,  and  Mrs,  Sewell,'* 
This  allegation  called  for  an  answer  by  plaintiff  and  as  will  be 
hereinafter  shown  she  waived  none  of  her  rights  by  filing  same. 

There  are  no  allegations  "ex  contractu"  to  the  effect  that 
plaintiff  v/as  obligated  to  pay  Attorney  Bates  fees  for  his  services 
in  the  separate  maintenance  proceeding,  either  in  his  petition  or 
in  the  amendment  thereto,  and  if  there  were,  they  would  have  been 
untrue,  in  view  of  his  admission  upon  the  hearing  before  the  special 
comsiissioner  that  the  only  attorney's  fees  he  was  entitled  to  re- 
ceive from  plaintiff  in  the  separate  maintenance  proceeding  were 
such  as  she  was  able  to  procure  for  him  from  defendant.  It  was 
only  In  the  separate  maintenance  proceeding  that  the  court  had  the 
power  or  authority  to  compel  Sewell  to  pay  for  legal  services  render- 
ed to  plaintiff  by  her  attorney  in  that  proceeding.  It  will  be  noted 
that  petitioner  did  not  seek  in  the  divorce  proceeding  to  enforce  as 
against  Sewell  his  claim  for  his  alleged  services  to  plaintiff 
in  the  separate  maintenance  proceeding.  It  Is  a  fair  assumption 
that  he  knew  that  the  court  lacked  jurisdiction  In  the  divorce 
proceeding  to  pass  upon  any  such  claim  made  by  him  against  Sewell. 
We  are  at  a  loss  to  understand  how  the  court  in  the  divorce  pro- 
ceeding could  possibly  have  jurisdiction  to  adjudicate  peti- 
tioner's alleged  claim  against  Krs,  Sewell  for  attorney's  fees 
arising  out  of  the  separate  maintenance  proceeding,  when  even  in 


sldanoe  .    ■  '>aiB  BSt  eiodi"  i&di 

?rsoJ:i^al^OB«fl  erid"  ni  bBiBba^t  asoivx  iioi;tBan9qfliDs  sa  msz 

.sjasn  ya.llt'i  xd  acfxigti  "led  ^o  ^aoa  b^rlmr  Oiie  awoda  i»cHfinJ:ei»d 

a<99tf  ftirAel  fcXjpow  xedd'  ^srtew  ©^©xi;^.  "Sti  fi««  ^o;?^^^^-  jn»flii)aexiu5  Bsii  al 

-r>T  o.i  i)el;ti;jj29  asw  ©4  «*5>*t  a»^«>£iioiis  xXxio  err  -rsaoissiiaiaoo 

!^'i9«w  Sjtiifcssooig  escBa© JfxU^ais  sid'srixjqss  arid-  ni  li4i^fli>iiq  osoil  »yl»o 

r;  ■•  .;  "     .JnAbfiotD?)  stoil  ml:  ,  r      .  rjfe  g^^  jji^g  gg  doxis 

-aaiiTtoi  atjoiviss  Xbjj«X  lol  x^Q!  o^  LI.^iKi^B  Xaqtaoo  ocJ-  ^;tXiorM:i;6  rto  nswoq 
bftcfon  »cf  XXir?r  ;tl     .gnlboBOo^q  i&rivt  rU  x«^'t<*'J^^  lli^tnlsXq  oi  b9 

7;iJ:^nir,Xq  ol  c.cra^T^ea  ,fi«jse;^i*.i  .;e.X£l  ^^<?1:  a^joXii;  iii^fi  Xj^aws^u  i&nJtB^j&, 
fiol:t<jj£sa;siiEs  ^ialt  )S  a.?    '"'      ,"rtJS&©©90T:q  ©©ct*n«>;taiiiJ«  »cfii'iB(i«)a  ©i' 
ao-jovift  ©do  ni  aoij.oiv.ala/l;,  fcoJIOixX  d-rtuoo  ei!,i-    ■  m  • 

•  XXewaS  d-3JSii5^3«  mid  xd  obsfi  mtrJio  ./toj;;s  y^\Ai  ^oqu  cg^  oj  .s^U-^-' 

-•"'"  '" 94^"  nJt  ;tTt»oo  ©rid-  wori  bfx&;tetQhmi  Qi  »spX  «  d-a  ©-le  ss 

-  ..     ;  yj  vioJU>i;;tfc6  0^  ^QWoJtfeeXiut  ©v«ri  -^cflsaoq  LXcoo  sflJLbeso 
"   "       I >•  '-^    ^-5  ^loi  XX©w©a  ^«5cM  jrajsljB^gB  fliJteXo  l»e3&XXj3  e'nsnoX;? 
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the  latter  proceeding  the  court  would  be  without  power  to  con- 
sider such  claim  against  her.  Petitioner  also  states  in  his 
reply  brief  "that  a  woman  who  employs  an  attorney  to  represent 
her,  even  in  a  divorce  proceeding,  is  liable  to  him  for  his  fees 
is  elementary  law,"  Petitioner  must  agree  that  it  is  also  ele- 
mentary law  that  where,  as  here,  plaintiff  employed  petitioner  to 
represent  her  in  the  separate  maintenance  proceeding  with  the 
express  understanding  that  the  only  attorney's  fees  he  was  entitled 
to  receive  therein  were  such  as  plaintiff  was  able  to  procure  for 
him  from  defendant,  she  was  not  personally  liable  for  any  legal 
services  rendered  by  him  in  said  proceeding. 

As  heretofore  shown  petitioner  admits  that  the  trial  court 
was  without  Jurisdiction  in  the  divorce  proceeding  to  decide  "the 
question  of  plaintiff's  liability  on  those  claims  or  render  Judg- 
ment against  her  personally,"  But  he  states  that  "plaintiff 
voluntarily  submitted  herself  to  the  Jurisdiction  of  the  court  by 
filing  her  answer  by  leave  of  court  to  his  petition  and  have  said 
answer  stand  to  this  petition  as  amended."  Assuming  that  the 
Goart  in  the  divorce  proceeding  thus  acquired  Jurisdiction  of  plain- 
tiff's person,  did  it  have  Jurisdiction  of  the  subject  matter  of  the 
claim  of  petitioner  under  consideration?  From  what  we  have  already 
said  we  think  it  sufficiently  appears  that  the  trial  court  did  not, 
A  universally  recognized  rule  is  that  solicitor's  fees  in  a  divorce 
or  separate  maintenance  proceeding  belong  to  the  wife  and  must  be 
paid  to  her,  and  that  her  attorney  may  not  file  a  petition  in  his  own 
behalf  for  such  fees.  Notwithstanding  this  rule  and  notwithstanding 
petitioner's  utter  failure  to  make  any  attempt  to  enforce,  through 
plaintiff  in  the  separate  maintenance  proceeding,  payment  by  Sewell 
of  fees  for  the  legal  services  now  claimed  to  have  been  rendered 
therein  by  said  petitioner  to  the  extent  of  $2,04-5,  his  contention 
that  he  had  the  right  to  proceed  directly  against  plaintiff  in  the 
divorce  proceeding  to  enforce  payment  of  such  fees  by  her  is  entirely 
lacking  in  merit.  Petitioner  even  goes  so  far  as  to  argue  that  "the 


alii  ui  asd'acJ-a  osis  i&aoiiiS&l     ♦n*ii  d-aalaga  filfiXo  Aosjz  'lobl^ 

iaeeeiq&t  oi  \:en'iod-cl's  «s  axO'^Qffl©  o^w  nsmow  a  ^Bdi"  lB.tt6  x-lt-^i^^ 

89»1  alii  lol  fliM  oj-  «Xd'Ei:X  el  ^^Ibs-sooiq  BDiovlb  b  nl  a©v©  ^i®d 

b$l:JftiaB  eew  ari  b&b%  n*xsn'xoiiB  xlao  &di  i&di  ^akbaa^ si^bms  asaiqx© 

■iot  siL'ooiq  o;f  ©Xcfis  SAW  IliituXalq  8£  xioifs  ©lew  nleiefict  «vJ:»o»i  od 

IfsgeX  xati  10^  ©XcfslX  ^XXsnosisq  ien  sew  mi:   ^ia&im919b  moil  sdA 

,3Xiifc«J0ociq  hi&e  at  tsM  x^'  fc^iefaasi  seslviee 

'isjoo  l&iii  Qdi  iMiii  ailmbu  lefloLtl^aq  a^od&  &tolQi9%Qd  8A 

odd-"  9i)lo9£»  ojt  •anJtf>s>»«>oiq  »otovX&  ©rf^  xiX  noXJ-olbal-iat  d-jjoxl^Xw  aaw 

-S^jj't  i»fea^i  10  aiaXsXo  seoifJ'  no  ^.^iXitfisiX  a'llXixiifjXq  lo  aolSQ»np 

Vltiat&lq."  iMi  u&iaie  9d  iaS.    *',xXXsfloe-xs»q  'imi  iaal&'s^si  ;ta©m 

>jcf  i'iVQC'  ad:?  lo  noid-oXJb3i«u/t  Wti   o:^  UL^ztod  beJ&thidLB  tXX'iiiscJflijXov 

-fiXfiXq  "io  aoliottslivl  ^isniupos  buxU-  s«X£)©90<>iq  soaoviii  ^^  «1  J'lijoo 

ad;}-  lo  'i:--r :'■..>;  j-oo^dwe  siid"  lo  aot:jtii.b!tliui  ©v/ari  ;ti:  £»!£>  ^jcioaisq  a'lllJ" 

X&.a9'iXB  svaci  ew  ;Jsffw  mci^     ?«oic^B'ioI/Xfcjaoo  ^sftfur  •atdoo xcti:t»q  ^o  ml&lo 

tioa  htb  iitfoo  Xaiii  S'di  ^act-J  a^isaqqs  TCX^aeXoillifS  cfi:  itildi  «w  Jbdee 

eoiovl^  B  fil  e©6l  e'io;tXoiXo2  ^jad;?  ai  ©Xxri  ij^sXriaoosi  •^tXIJB8'!t©vimr  A 

©d  iessai  ba&  »liw  aild'  oi"  ■^ol&x^  anifceeoo^q  eoa»c©cfGlai«  scifiifiqaa  lo 

iiro  alxi  ui  uoXd-lueq  b  elXl  ;^oa  xsm  x««'SO*^«  "xetjci  if'srW  bac  ^I9d  o^  Sisq 

3nX£ini;jarIc?iw;toii  fooB  eXai  eJLclif  sol&aad-eilcfXsycJ'oK     «ept»1:  ifoi/e  tio'i  llariscf 

XX8W9JB  xcf  icftcnsijq   tSnXbeaooiq  BO&BaeHilmi  Waaaqpa  «if;f  at  I'li^^nlj^.Xq 

b9'i9ba®i  aB9€  ©vjsfl  od"  £>©fld:aXo  won  aaoivrtoc  Xsgel  atfcf  lol  esal  lo 

nolitna^tftoo  alxl  ^l^^^p^S^  lo  iaeixs  ed^  o;^  i©noi:ti^»q  l>isa  y^  flift'J.erW 

nrfd  ni  llXc^nleXq  taala^  XX^os^lb  l>®«oo^q  oi  id^li  &riu    bod  Qd  Sttd& 

,:Xs'iXjno  El  ned  xtf  e^«l  doub  to  iatsax&^l  99io1a&  oi  sttliitioooiq  ©osovlD 

ddi*'  S&di  sss^'in  oi  e&  ijsl  oe  asog  n^vs  nenoX  chiefs -I     .^Xieia  «X  saX^ojaX 


-16- 

llabillty  of  plaintiff  to  petitioner  for  fees  for  services 
rendered  by  petitioner  to  plaintiff  in  enforcing  the  decree  of 
separate  maintenance  was  a  contractual  debt  arising  from  the 
implied  promise  of  plaintiff  to  pay  for  such  services,"  This 
argument  is  made  in  spite  of  the  fact  that  he  admitted  upon  the 
hearing  before  the  special  commissioner  and  he  admits  here  that 
his  employment  by  plaintiff  as  her  attorney  in  the  separate  main- 
tenance proceeding  was  with  the  express  understanding  that  his 
fees  for  his  services  therein  were  to  be  paid  solely  by  defend- 
ant S ewe 11, 

We  are  Impelled  to  hold  that  petitioner  had  no  valid  claim 
against  plaintiff  for  the  services  alleged  to  have  been  rendered 
by  him  in  the  separate  maintenance  proceeding  subsequent  to  the 

I  entry  of  the  decree  thereinj  that  he  had  no  right  to  proceed 

against  plaintiff  in  the  divorce  proceeding  for  the  purpose  of 
\   I  enforcing  the  payment  of  said  purported  clalmj  that  the  court 

\  lin  the  divorce  proceeding  had  no  jurisdiction  to  pass  upon  a 
claim  that  could  only  have  been  determined  in  the  separate  main- 
tenance proceeding  and  even  in  that  proceeding,  only  if  it  were 
made  by  plaintiff,  Ruth  Walker  Sewell,  against  defendant, 
Arthur  Sewell j  and  that  the  trial  court  erred  in  decreeing  that 
plaintiff  pay  petitioner  the  sums  of  $75  and  $400  for  legal  ser- 
vices claimed  to  have  been  rendered  by  him  In  the  separate  main- 
tenance proceeding  subsequent  to  the  entry  of  the  decree therein* 

We  turn  now  to  petitioner's  contention  that  "th?  decree 
should  be  reversed  in  so  far  as  the  court  refused  to  award 
petitioner  any  attorney's  fees  demanded  pursuant  to  the  contract 
of  employment  of  the  petitioner  by  the  plaintiff  to  negotiate  a 
property  settlement  for  her,"   Plaintiff  insisted  in  the  trial 
court  and  insists  here  that  she  never  at  any  time  employed  or 
authorized  petitioner  to  negotiate  in  her  behalf  for  a  property 
settlement  with  her  husband  and  that  she  never  promised  to  pay 
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hlm  any  fee  for  negotiating  such  a  settlement. 

Petitioner  maintains  that  plaintiff  amployed  him  in  May, 
1937  under  an  oral  contract  not  only  to  represent  her  in  the 
separate  maintenance  proceeding  but  also  to  negotiate  a  property 
settlement  for  her.   Petitioner  states  that  no  definite  fees 
were  fixed  for  his  services  but  that  it  was  contemplated  under 
the  contract  that  he  was  to  receive  reasonable  compensation  for 
such  services  as  he  rendered  to  plaintiff.  He  also  states  that 
it  was  agreed  between  himself  and  plaintiff  that  she  would  be 
under  no  personal  obligation  to  pay  him  for  any  services  rendered  by 
him  in  her  behalf,  that  he  would  have  to  procure  from  defendant  such 
fees  as  he  was  entitled  to  receive  and  that  he  was  not  entitled  to 
receive  a  fee  fo?  any  services  performed  by  him  in  attempting  to 
negotiate  a  settlement  of  plaintiff's  property  rights  unless  he 
presented  a  proposal  of  settlement  that  was  acceptable  to  her. 
This  is  the  contract  upon  which  petitioner  predicates  his  right  to 
recover  reasonable  compensation  -  $2,2^0  ••  for  his  services  1& 
connection  with  his  unsuccessful  negotiations  for  a  property 
settlement. 

While  Attorney  Bates »  admitted  attempt  to  induce  plaintiff 
to  sign  a  written  contract  about  December  20,  1938,  authorizing 
hia  to  negotiate  a  property  settlement  that  would  net  her  at  least 
$10,000  in  cash  and  obligate  her  personally  to  pay  him  attorney's 
fees  if  the  amount  of  the  settlement  exceeded  $10,000,  as  well 
as  other  evidence  in  the  record,  casts  serious  doubt  on  peti- 
tioner's claim  that  plaintiff  employed  him  under  an  oral  contract 
in  May  1937  to  negotiate  a  property  settlement  for  her,  it  will 
be  assumed  for  the  purposes  of  this  appeal  that  petitioner  and 
plaintiff  did  enter  into  said  oral  contract.  As  to  petitioner's 
performance  of  his  obligations  under  the  oral  contract  in  respect 
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to  negotiating  a  property  settlement  the  special  commissioner 

made  the  following  finding,  which  was  incorporated  In  the  decree: 

"While  the  plaintiff  denies  that  she  authorized  liim  to 
negotiate  a  settleiuent,  the  testimony  of  the  petitioner  was  that 
he  was  not  supposed  to  raceive  any  fee,  if  the  plaintiff  did  not 
accept  the  settlement,  and  she  did  not  accept  the  settlement 
negotiated  by  the  petitioner," 

Petitioner's  only  proposal  of  settlement  was  made  to  plain- 
tiff about  December  27  or  December  28,  1938,  when,  according  to 
him,  he  submitted  a  proposition  that  she  accept  in  settlement  of 
her  property  rights  certain  improved  property  and  $1,200  In  cash 
and  she  refused  to  accept  same.  As  already  shown.  Attorney  Bates 
testified  that  one  of  the  terms  of  the  contract  of  May  1937  was 
that  he  was  not  entitled  to  attorney's  fees  unless  he  produced  a 
proposal  of  settlement  of  plaintiff's  property  rights  that  was 
acceptable  to  her.  He  did  not  do  so  ajad  therefore  there  was  no 
performance  of  the  contract  on  his  part  that  entitled  him  to 
recover  any  fees  for  services  rendered  by  him  in  connection  with 
his  negotiations  for  such  a  settlement.  But  petitioner  asserts 
that  he  was  not  given  a  reasonable  time  within  which  to  carry  €031 
such  negotiations.  He  had  from  May  1937  to  and  including  December, 
1938,  in  which  to  negotiate  a  settlement  that  was  acceptable  to 
plaintiff.  In  our  opinion  the  I9  months  indicated  was  a  reasonable 
time  and,  not  having  successfully  negotiated  a  settlement  within 
said  period,  plaintiff  was  justified  in  dispensing  with  the  ser- 
vices of  petitioner  when  she  did. 

Petitioner's  claim  for  the  $325  heretofore  referred  to  was 
not  in  dispute  and,  holding  as  we  do  that  petitioner  is  not  entitled 
to  recover  from  plaintiff  any  of  the  other  fees  claimed  by  him,  it 
is  unnecessary  to  discuss  the  applicability  of  the  attorney's  lien 
act.  We  have  considered  the  other  points  urged  and  the  authorities 
cited  in  support  thereof  but  in  the  view  we  take  of  this  case  we 
deem  further  discussion  unnecessary  since  it  would  only  serve  to 
further  lengthen  this  already  long  opinion. 

For  the  reasons  stated  herein  that  portion  of  the  decree 
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of  the  Superior  oourt  of  Cook  county  which  disallowed  petition- 
er's claim  for  fees  in  connection  with  his  negotiations  for  a 
property  settlement  as  well  as  that  portion  thereof  awarding 
him  fees  in  the  amount  of  $325  admittedly  due  him,  are  affirmed^ 
and  those  portions  of  the  decree,  which  awarded  petitioner  $75 
and  $400  as  attorney's  fees  and  ordered  him  to  pay  one-half  of 
the  costs  of  the  references,  are  reversed  and  the  cause  is 
remanded  with  directions  to  disallow  all  of  petitioner's  claims 
against  plaintiff  for  attorney's  fees  except  his  claim  for  $325> 
the  balance  due  on  the  $600  attorney's  fee  allowed  by  the  decree 
of  separate  maintenance,  which  she  admittedly  owed  him,  and  that 
he  be  ordered  to  pay  all  the  costs  of  the  references  to  tim 
special  commissioner ♦ 

AFFIRIED  IK  PART,  REVISED  IN  PART, 

km   REMANDED  WITH  DIRECTIONS » 

Friend  and  Scanlan,  JJ,,  concur* 
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PEOPLS  OF  THE  STATE  OF  ILLINOIS, 
ex  rel>^iQSSRT  DeSALVIA, 

'^"'"--v..^^^^^        Appellee, 


▼. 


JOSEPH  P,   GEARY,   VmmStL  E.   GREER, 
and  JOHW  E.  BlpiSffAN,  Civil  Service 
CoramissionerS  of  the  City  of 
Chlcagtxfaind  EDWARD  J,  DElfEl^ARK, 
Superintendent  of  the  House  of 
jSorrection  of  the  City  of  Chicago, 
•^  Appellants, 
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)  APPEAL  FROM  CIRCUI|  COURT, 


MR.  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE' COUlff ,, 
This  is  a  mandamus  action  insti  uted  by  relator,  Robert 
DeSalvia  (hereinafter  for  convenience  referred  to  as  plaintiff) 
t^  «t3Btpel  his  restoration  by  the  Civil  Service  Coiamission  of  the 
City  of  Chicago  to  the  position  formerly  held  by  him  in  the  classi- 
fied service  of  said  city  as  guard  at  the  House  of  Correction  and 
to  expunge  from  the  record  of  the  Civil  Service  Commission  its 
finding  that  plaintiff  was  guilty  of  the  charges  made  against  him 
and  also  the  order  removing  him  from  the  service* 

The  respondents  named  in  plaintiff's  petition  for  mandamus 
are  the  Superintendent  of  the  House  of  Correction  of  the  City  of 
Chicago  and  the  members  of  the  Civil  Service  Ccaamission  and  they 
will  be  hereinafter  referred  to  as  defendants.  Defendants*  motion 
to  strike  plaintiff's  petition  for  mandamus  was  denied  and  they 
filed  a  joint  and  several  answer,  which  set  up  the  entire  proceed- 
ings before  the  commission.  The  trial  court  sustained  plaintiff's 
motion  to  strike  defendants'  answer  and  entered  judgment  directing 
the  issuance  of  a  writ  of  mandamus  commanding  defendants  to  restore 
plaintiff  to  his  position  and  to  do  all  acts  requisite  to  place  him 
on  the  roster  aiwi  payroll  of  the  City  of  Chicago,  Defendants  appeal 
from  the  judgment. 

The  Civil  Service  Commission  found  that  plaintiff,  who  was 

a  tower  guard,  failed  to  observe  numerous  rules  and  regulations  of 
the  House  of  Correction  which  were  promulgated  to  prevent  the  escape 
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of  prisoners  incarcerated  therein  and  that  by  reason  of  his 
failiire  to  observe  such  rules  and  regulations  he  permitted  two 
prisoners  to  attack  him  and  escape  from  said  instltutiono 

Plaintiff's  petition  raises  no  question  as  to  the  sxiffi- 
clency  of  the  notice  of  his  hearing  before  the  commission  or  the 
opportunity  that  was  given  him  to  introduce  evidence. 

The  charges  filed  against  him  before  the  Civil  Service 

Commission  were  as  follows: 

"CHARGES 

Conduct  unbecoming  an  employee  of  the  City  of  Chicago, 
Disobedience  of  orders. 
Inattention  to  duty. 
Neglect  of  duty, 

SPSGIFICATIOKS , 

It  is  charged  that  Robert  DeSalvia  in  the  employ  of  the 
City  of  Chicago  and  assigned  to  the  House  of  Correction^ 
did  upon  April  11th,  1940  disobey  the  orders  of  his 
Superior  officers. 

It  is  further  charged  that  the  said  Robert  DeSalvia  was 
on  April  11,  1940  inattentive  to  duty. 

It  is  further  charged  that  the  said  Robert  DeSalvia  did 
upon  April  11,  I940  neglect  his  duty," 

Relator's  petition  alleged  inter  ajLia; 

"Plaintiff  further  respectfully  represents  that  at  the 
beginning  of  said  hearing  his  counsel,  Michael  P,  Ryan,  filed  said 
motion  to  quash,  objecting  to  the  generality  of  said  charges  and 
the  fact  that  they  did  not  comply  with  the  provisions  of  Section 
1  of  Rule  VI  of  the  Rules  of  the  Civil  Service  Commission  of  the 
City  of  Chicago  as  hereinabove  set  forthj  that  said  Commission 
denied  said  motion  of  plaintiff  to  quash  said  charges,  whereupon 
plaintiff,  through  his  counsel,  made  a  motion  for  a  bill  of  par- 
ticulars asking  for  a  statement  of  the  facts  allegedly  constituting 
the  basis  for  the  charges  filed  against  him  pursuant  to  Section  1 
of  Rule  VI  of  the  Rules  of  the  Civil  Service  Commission  hereinabove 
set  forthj  that  said  Commission  denied  the  motion  of  plaintiff  for 
a  bill  of  particulars,  and  in  so  doing  ignored  its  own  rule  in  said 
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regard,  and  denied  plaintiff  herein  an  opportunity  to  be  heard  in 
his  own  defense  in  compliance  with  the  provisions  of  Section  12 
of  «An  Act  to  Regulate  the  Civil  Service  of  Cities,  and  therefore, 
said  order  of  discharge  was  void." 

Defendants*  motion  to  strike  the  petition  for  mandamus 
contained  the  following  among  other  allegations: 

"Mandamus  is  the  wrong  remedy  herein  as  there  was  no  minis- 
terial duty  Involved  in  the  discharge  of  plaintiff,  said  action  of 
the  Civil  Service  Commission  involving  discretion  and  Judgment, 
and  there  being  no  abuse  of  discretion  shown  in  the  petition^  the 
action  should  be  for  certiorari, 

"Mandamus  cannot  lie  in  this  case  where,  from  the  allegations 
of  the  petition,  it  is  clear  that  the  defendants  have  not  violated 
any  duty  incumbent  upon  them  to  perform  and  it  is  equally  clear  that 
it  is  not  their  duty  to  do  that  which  the  petition  seeks," 

Defendants*  principal  contention  is  that  "mandamus  does  not 
Ixe  to  review  the  proceedings  of  the  Civil  Service  Commission"  and 
that  "the  petition  for  mandamus  should  therefore  have  been  dismissed 
on  the  ground  that  it  does  not  state  a  cause  of  action," 

Plaintiff's  theory  as  stated  in  his  brief  is  that  "under 
the  provisions  of  Section  12  of  the  City  Civil  Service  Act,  no 
Civil  Service  employee  can  be  discharged  except,  among  other  things, 
for  cause,  and  except  upon  written  charges  specifically  setting  forth 
the  facts  alleged  to  constitute  Just  causej  that  the  Civil  Service 
Commission  is  bound  by  its  own  rules  requiring  the  charges  to  state 
specifically  the  facts  alleged  to  constitute  cause  for  removal;  th&t 
the  Civil  Serv.ice  Commission  must  set  forth  all  facts  necessary  to 
Justify  its  action  in  removing  an  employee;  that  in  the  case  at  bar 
the  Civil  Service  Commission  violated  its  own  rules  and  failed  to 
set  forth  the  necessary  facts  to  warrant  the  removal  order,  and  was, 
therefore,  without  Jurisdiction  to  order  plaintiff's  discharge," 

In  other  words  plaintiff  insists  that  the  failure  of  the 
commission  to  order  the  filing  of  a  bill  of  particulars  stating 
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specifically  the  charges  against  him  In  response  to  his  motion  in 
that  regard  violated  both_thg_CiJ^  Ci^^^  Service  Act  and  the 
K&les  •£_the  cosimission  itself;  that  it  was  therefore  without 
Jurisdiction  to  order  plaintiff  discharged|  and  that  mandaims  is 
a  proper  remedy  to  secure  reinstatement  of  a  Civil  Service  employee 
wrongfully  removed* 

These  Identical  questions  were  considered  by  the  Supreme 
cotart  in  the  recent  case  of  The  People  v.  Allmai^,.  382  111*  156 
(Advance  Sheets  No*  2)  and  determined  adversjgly  to  plaintiff's 
contentions  here.  There  three  separate  cases  involving  the  dis- 
charge of  patrolmen  by  order  of  the  Civil  Service  Commission  of 
the  City  of  Chicago,  in  which  writs  of  aandamas  were  ordered  to 
issue  by  the  trial  court  commanding  their  restoration  to  their 
positions,  were  consolidated  in  the  Supreme  Court  for  "oral  argument 
aisi  opinion.**  In  that  case  it  was  said  at  pages,  VjB,   159«  I60,  I6I, 
162,  163,  164,  16?,  166  and  l67t 

"These  are  mandamus  actions  instituted  in  the  Circiiit  court 
of  Cook  county  by  petitioners  who  had  formerly  been  patrolafin  under 
the  classified  civil  service  of  the  department  of  police  of  the  city 
of  Chicago  but  whose  names  had  been  stricken  fr<m   such  list  by  order 
of  the  Civil  Service  Gommission  of  the  city*  The  prayers  of  the 
three  petitions  wer»  the  same^  in  that  each  asked  that  the  relator 
be  restored  to  his  position  as  patrolman  in  the  classified  service 
of  -tee  department  of  police,  that  he  be  assigned  to  duties  as  a 
patrolman,  that  his  luime  be  placed  on  the  roster  and  payroll  of  the 
department  and  that  he  be  paid  for  past  as  i?ell  as  future  services, 
Tb»   prayer  also  included  the  request  to  expunge  all  orders  of  the 
coaoaission  and  of  the  commissioner  of  police  pertaining  to  the 
removal  of  the  petitioners  from  the  classified  service*  *** 

"Defendants  elallenged  the  sufficiency  of  the  petitions  by 
a  motion  to  strike,  which  was  overruled.  One  of  the  grounds  alleged 
in  support  of  the  motion  was  that  the  petition  did  not  show  the 
violation  of  a  duty  which  defendants  owed  plaintiffs  and  that  tto 
relief  prayed  could  not  be  granted  in  a  mandamus  proceeding.  The 
Joint  and  several  answers  set  up  the  entire  proceeding  before  the 
commission  as  it  related  to  the  respective  plaintiffs,  *** 

"Judgments  were  entered  in  favor  of  the  respective  plain- 
tiffs and  each  recited  that  defendants*  answer  was  insufficient  in 
law  to  constitute  a  defense.  The  writ  which  was  issued  in  each 
case  commanded  defendants  to  restore  each  plaintiff  to  his  former 
position  as  a  patrolman,  to  assign  him  duties  as  such  and  directed 
that  he  be  paid  his  regular  pay.  *** 

"The  first  matter  for  consideration  is  as  to  whether  the 
relief  sought  is  obtainable  in  a  mandamus  action,  *** 
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"Defendants  contend  that  the  relief  sought  cannot  be 
granted  in  a  mandamus  proceeding  and  that  since  the  Civil  service 
Act  provides  no  method  for  review  of  hearings  held  before  the 
commission,  the  only  remedy  plaintiffs  have  is  a  review  by  the 
comaon-law  writ  of  certiorari.  That  an  int«*^sted  party  who  is 
aggrieved  bj^.the  ruling  of  an  administrative  body  lias  a  right 
to  3-iave  tlie  proceeding  reviewed  by  use  of  the  common-law  'vrit  of 
certiorari  is  firmly  established  by  the  opinions  of  this  court 
Wt  it  is  not  necessary  in  these  cases  to  detail  the  circum- 
stances under  wliich  the  writ  may  be  employed  or  the  limitations 
that  encompass  its  use.  It  is  sufficient  to  say  that  there  is  a 
well-defined  distinction  between  the  relief  granted  in  the  two 
actions.  In  common-law  certiorari  the  writ  of  a  superior  tribunaX., 
issues  to  review  an  official  or  Tjudicial  act  while  In  a  mn^[ams 
action  the  writ  issues  to  compel  actioir,'  C38  C.  J*,  p.  ^5^,  ffec» 
ITiT^  mandamus  proceeding  can  not  be  made  to  perform  the  of ,f ice 
of  a  writ" dr'efror  or  of  certiorari  or  an  appeal.  People  ex  rel. 

\   Carls tiroa  v.  Shurtleff ^  355  fll,  210 j  People  ex  rel.  Kennon  v, 

\  L&BuTf  305  id,  11. 

V       "The  city  of  Chicago  is  operating  under  an  act  entitled 
•An  Act  to  regulate  the  Civil  Service  of  cities.*  (111.  Rev, 
Stat.  1941,  chap,  24-1/2  pars.  39-77,  see,  1  et  sea.)  The 
civil  service  list  to  which  plaintiffs  seeJt  reinstatement  is  the 
one  provided  by  that  act  and  the  hearings  of  the  coimaission  set 
up  In  defendants*  answer  to  the  petition  for  mandamus  were  held 
pursuant  to  the  authority  of  section  12  (par,  51)  of  that  act. 
The  parts  ©f  the  section  insofar  as  material  here  are  that  tae 
employee  whose  name  is  on  the  classified  list  shall  not  have 
his  name  removed  from  such  list  'except  for  cause,  upon  written 
charges  and  after  an  opportunity  to  be  heard  in  his  own  defense," 

"Plaintiffs  raise  no  question  as  to  the  sufficiency  of 
the  notices  of  the  hearing  before  the  commission  or  the  oppor- 
tunity that  was  given  them  to  introduce  evidence.  The  objections 
they  make  to  the  proceedings  before  the  coffiiaission  and  upon  which 
they  base  their  right  to  have  a  writ  of  mandamua  issued  are  some- 
what different  in  the  respective  cases  and  for  a  proper  consid- 
eration of  the  issues  a  surmiiary  of  each  must  be  set  forth, 

"In  Wo,  26794,  plaintiff  Charles  E.  Elmore  alleged  that 
the  coBHttlssioa  had  adopted  certain  rules  in  reference  to  the 
procedure  to  be  followed  in  hearings  for  removal  of  names  from 
the  classified  service,  one  of  wMch  rules  provided  that  all 
cliarges  filed  with  the  commission  'should  state  specifically 
the  facts  alleged  to  constitute  the  cause  for  discharge,'  ■'^"^ 

**The  allegations  in  No,  26886,  John  P,  Pneeney-f   plainr* 
tiff,  were,  except  as  to  the  charges  and  specifications,  the  same 
as  contained  in  the  Elmore  petition.  The  charges  against  :3weeney 
were  conduct  unbecoming  a  police  officer,  neglect  of  duty  and 
inattention  to  duty.  The  specifications  were  as  general  in  their 
terms  as  the  offenses  stated  in  the  charges.  It  is  alleged  that 
Sweeney's  attorney  objected  to  the  generality  of  the  charges  and 
asked  that  they  be  made  more  specific,  which  request  was  overruled. 
It  Is  further  alleged  that  the  only  testimony  heard  by  the  commis- 
sion was  in  reference  to  Sweeney's  performance  of  his  duties  on 
April  8,  1940,  at  which  time  he  was  assigned  to  the  special  duty 
of  guarding  a  certain  store.  He  alleges  that  while  he  was  on  duty 
in  the  store,  two  men  entered  and  by  force  of  arms  took  his 
revolver  from  hla  and  locked  him  and  a  clerk  of  the  store  in  a 
washroom  and  then  robbed  the  store.  The  facts  surrounding  the 
robbery  are  set  forth  In  detail  in  excuse  of  plaintiff's  failure 
to  overcome  the  robbers  but  since  we  are  of  the  opinion  that  the 
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questions  raised  on  the  evidence  are  not  reviewable  in  a  nandamus 
action,  it  will  not  be  necessary  to  set  them  forth  at  greater 
length.  The  answer  of  defendants,  as  ia  the  Elmore  case,  set 
forth  the  entire  proceeding  before  the  oommission  and  its  findings 
of  fact  based  on  the  evidence. 

"The  allegations  in  No,  26929.  Aubrey  G.  O'Kelley,  plain-. 
tiff,  are  in  the  main  the  sane  as  in  the  preceding  cases.  The 
charges  preferred  against  him  are  conduct  unbecoming  a  police 
officer,  neglect  of  duty,  Incapacity  or  inefficiency  in  the  service 
and  the  iiiaking  of  a  false  official  report.  The  specifications  are 
in  general  terms  and  do  not  give  any  more  information  as  to  the 
facts  than  the  charges.  The  other  allegations  upon  which  the  writ 
of  mandamus  was  asked  are,  for  purposes  here,  to  be  considered  as 
being  the  same  as  those  in  the  ITlmore  and  Sweeney  cases.  *** 

"Before  a  mandamus  writ  may  issue  it  must  clearly  appear 
that  the  petitioner  lias  a  clear  right  to  the  relief  he  seeks* 
(Gcott  V.  City  of  Chicago.  205  111.  281}  Swift  v.  laein.  I63 
id,  269 •) If  the  administrative  body  or  inferior  tribunal  has 
acted  without  power,  then  mandafflij.3,  is  the  proper  remedy  to  expunge 
the  void  orders  from  its  record,  (People  v^  Shurtleffj  supra? 
People  V,  LaBuy,  supra ;  People  ex  rel,,  IVaver  v^  v. ells j  255  lil« 
450,)  It  is  not  a  writ  of  right,  (People  ex  rely  Beardsley  v. 
City  of  Rock  Island.  215  HI.  ^88 j  People  ex  rel  Akin  v.  Board 
of  Supervisors^  18^  id,  288.)  Admittedly,  mandamus  does  not  He 
to  control  or  review  the  discretion  of  an  inferior  tribunal 
(People  ex  rel.  Braehear  y.  Boayd  of  Supervisors ^  308  111,  54-35 
People  ex  rel. "Thatcher  v.  Village  of  Hyde  Park.  11?  id,  462.) 
and  in  mandamus  actions  against  administrative  officers ,1  such  as 
the  commission  in  tliis  case,  the  courts  will  not  ina  aire  into  the 
merits  of  the  laatter  that  it  may  substitute  its  own  judgment  or 
discretion  for  that  of  the  administrative  body,  (People  ex  rel. 
Miller  v.  City  of  Chicago ^  234  111.  4l6.)  In  this  latter  case  it 
was  said:   'Vhere  acts  and  duties  necessarily  call  for  the 
exercise  of  judgment  and  discretion  on  the  part  of  an  officer, 
body  or  person  at  whose  hands  performance  is  required,  mandamus 
will  not  lie  to  direct  how  such  discretion  shall  be  exercised,' 

"It  is  true  that  an  action  in  mandamus  may,  under  certain 

circumstances,  provide  a  remedy  against  a  clear  abuse  of  discretion. 
However,  its  application  is  restricted  to  directing  that  action  be 
taken  and  it  is  never  available  to  direct  what  action  shall  be 
taken.  In  People  ex  rel.  Schweder  v.  Brady.  268  111,  I92,  it  was 
said:   *He  may   not  arbitrarily  withhold  the  certificate,  alleging 
such  a  reason  where  it  does  not,  in  fact,  exist.  3uch  a  withholding 
would  be  an  act  of  the  will,  only,  and  not  of  the  Judgment,  and 
would  be  such  a  palpable  abuse  of  discretion  as  could  fee  controlled 
by  mandamus,' 

"In  the  case  of  People  ex  rel.  Green  v.  Comrs.  of  Cook 
C canty.  I76  111,  ^7^p   the  court  was  asked  to  issue  a  writ  to 
compel  the  Board  of  Commissioners  of  Cook  county  to  act  as  a 
county  board  of  review  to  review  assessments  on  certain  property. 
It  was  held  that  although  the  board  had  taken  action  it  was  such 
a  gross  abuse  of  discretion  and  such  an  evasion  of  a  positive 
duty  as  to  amount  to  a  virtual  refusal  to  perform  the  duty 
enjoined  upon  it  by  the  statute  and,  in  effect,  in  law  it  was 
the  same  as  though  no  action  had  been  taken,  and  a  mandams  writ 
was  awatded.  See  als0|  People  ex  rel,  Jones  v.  Webby  256  111, 
3^4;  State  Board  of  Baualization  v.  People  ex  rel.  Goeeinf  I9I 
id.  ^2T, 

"Plaintiffs  refer  to  the  order  of  the  commission  entered 
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In  the  Sweeney  and  O'Kelley  cases  overruling  their  motion  for  a 
more  specific  statement  of  the  charges  preferred  against  them. 
They  argue  tliat  such  order  was  a  violation  of  the  comialssion's 
own  rules  which  required  that  the  charges  state  the  facts  upon 
wliich  It  was  passing  and  that  a  correct  order  is  withj.n  the' scope 
of  relief  that  may  be  granted  in  a  mandamus  proceeding «  It  is 
obvious  the  at  it  could  not  issue  to  compel  the  commission  to 
act,  for  it  had  ruled  on  the  motion.  Any  other  comaiand  to  the 
commission  which  required  action  on  its  part  would  necessarily 
involTs  a  irection  as  to  the  ruling  it  should  make  on  the  motion, 

"It  Is  contended  that  the  ruling  made  on  the  motion  was  an 
unreasonable  and  arbitrary  act.  It  is  not  charged  the  commission 
acted  capriciously  or  that  Its  action  was  of  fraudulent  design. 
There  is  nothing  in  any  of  the  hearings  held  by  the  commission 
that  impeaches  Its  fairness  or  its  t)Urpose  to  grant  T)laintiffs  a 
full  and  fair  hearing.  The  overruling  of  the  motion" does  not 
bring  the  case  within  that  class  where  the  action  taken  was  such 
an  evasion  of  duty  as  to  amount  in  l^w  to  a  refusal  to  perforin 
a  duty*  At  most  the  ruling  on  the  motion  was  an  error  of  judgment 
which  can  not  be  corrected  in  an  action  of  mandaBms. 

"The  courts  cannot,  in  a  mandamus  proceeding,  invade  the 
field  whJ.ch  the  statute  has  placed  under  "the  Jijirisdiction  of  the 
commission.  The  power  to  hear  evidence  and  determine  whether 
there  has  been  a  violation  of  rules  is  vested  in  the  commission 
and  it  is  not  within  the  power  of  a  court  in  a  mandamus  proceeding 
to  review  the  evidence,  and  adjudge  whether  a  writ  nf   MJandflmi^ 
should  issue  to  compel  the  commission  to  enter  orders  to  meet 
the  court's  interpretation  of  the  rules  and  evidence.  The  relief 
prayed  for  in  each  of  these  cases  was  not  witliin  the  scope  of 
relief  that  may  be  granted  in  a  mandamus  action, 

"There  are  casss  where  this  court  has  recognised  that  a 
mandaau.s.  vrrit  ■x.arj   pj:"operly  be  used  where  the  acts  of  an  administra- 
tive commission  were  questioned,  A  brief  analysis  of  some  of  thea 
will  Illustrate  the  limitations  of  the  court's  inquiry  in  a 
mandamus  proceeding,  in  Stott  v.  City  of  Chicago,  supra ^  petition- 
er, who  was  on  the  classified  list  and  whose  name  had  been  dropped 
from  such  list,  askea  for  a  writ  directed  to  the  commission 
coffiiaandlng  his  reinstatement.  He  alleged  that  no  charges  were 
preferred  against  him,  no  trial  had  and  other  irregularities  were 
stated.  Respondents*  plea  set  up  that  petitioner  was  discharged 
fop  inefficiency  and  because  there  v?as  insufficient  apyropriation 
to  pay  salaries  of  police  patrolmen  and  that,  therefore^  it  was 
necessary  to  discharge  some  of  them,  which  included  petitioner , 
The  writ  was  denied  and  the  basis  of  the  holding  was  that  peti- 
tioner had  not  alleged  facts  to  show  a  clear  Idgal  right  to  the 
relief  prayed  and  that  inasmuch  as  his  alleged  claim  was  predicated 
upon  a  right  to  an  office  and  compensation,  it  was  essential  that 
he  show  he  was  an  officer  de  jure  as  well  as  de  facto.  To  the 
same  effect  is  McNeill  v.  City  of  Chicago^  212  111,  ^-Sl, 

"Xn  Fitzsimraons  v.  0»Melll^  214  111.  49-'',  petitioner 
alleged  he  had  been  discharged  without  opportunity  for  a  hearing 
under  section  12  of  the  Civil  Service  Act,  On  the  issues  made 
by  the  pleadings,  the  court  found  that  he  was  discharged  froB 
the  classified  list  by  reason  of  insufficisnt  funds  to  pay  and 
that  he  was  not  entitled  to  a  hearing  under  section  12,  It  was 
said  tbat  a  hearing  under  section  12  referred  to  cases  -.-^h^re  an 
officer  ©p  employee  was  removed  for  some  reason  personal  to 
himself,  f city  of  Chicp.^o  v^  People  ex  rel.  Gray.  210  111,  84.) 
A  hearing  before  the  commission  resulted  in  an  order  of  discharge, 
A  mandamus  writ  was  awarded  for  the  reason  that  the  rules  of  the 
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rule  has  been  violated  and  therefore  petitioner  had  been  deprived 
of  a  legal  hearing.  In  Paople  ex  rel.__;iiller  v,,  City  of  Chicag^. 
saoraii  the  court  expressly  left  open  the  que s ti on ~of  the  right  or 
the  trial  court  in  a  raa.ndaaus  action  to  review  the  commission's 
proceudings.  ihese  and  other  cases  which  might  be  added  demonstrate 
that  courts  have  no  ripht  in  a  mandamus  proceeding  to  review  the 
proceedings  of  the  commission  as  was  done  on  the  issues  foria®d  in 
the  cases  at  bar," 

We  have  quoted  extensively  from  the  foregoing  case  becausio 
the  court  squarely  decided  therein  the  very  questions  presented  on 
this  appeal.  As  was  said  in  that  case,  "courts  have  no  right  in  a 
aandanua  proceeding  to  review  thf?  pooceedings  of  the  commission  as 
was  done  on  the  issues  formed." 

That  case  is  controlling  here  and  the  judgment  of  the 
Circuit  court  of  Cook  county  is  therefore  reversed, 

jroaHSHT  R5.VKRSED, 

Friend  and  Scanlan,  J J.,  concur # 
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HABSL,   ARMBRUSTER  &  LARS EN 
COtPiaY,  a  corporation. 

Appellee, 

LOUIS  ALLKVA  and  WILLIAM  ALLEVA, 
copartzMrt,  doing  business  as 
ALLE7A  BROS.,  and  IRVING  BLOOM, 


On  appeal  of  IRVING  BLOOM, 

Appellant, 


31 


APPEAL  FROM- 


COURT  OF  CHICAGO 


/  ■^ 

MB,  PRESIDING  JUSTICTS  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

This  action  of  replevin  was  originally  instituted  by  plain- 
tiff, Habel,  Armbruster  &  Larsen  Company,  against  defendants,  Louis 
Alleva  and  William  Alleva,  copartners,  doing  business  as  Alleva  Bros, 
The  property  sought  to  be  recovered  was  not  in  the  possession  of 
Alleva  Bros,  when  the  writ  of  replevin  was  served  on  the«  and  the 
bailiff  of  the  Municipal  court  of  Chicago  made  a  return  "no  property 
fouM."  The  machinery  and  equipment  involved  herein  being  in  the 
possession  of  one  Irving  Bloom,  he  was  impleaded  by  plaintiff  as 
an  additional  party  defendant.  An  alias  writ  of  replevin  was 
served  on  Bloom  (hereinafter  for  convenience  sometimes  referred  to 
as  defendant),  and  the  bailiff  took  possession  of  the  property  fros 
him  and  delivered  same  to  plaintiff.  The  cause  was  tried  by  the 
court  without  a  jury  upon  a  stipulation  of  facts.  The  trial  court 
found  the  right  to  the  possession  of  the  property  replevied  in 
plaintiff  and  entered  Judgment  on  the  finding.  Bloom  appeals, 

June  17,  1938  Habel,  Armbruster  &  Larsen  Company  was  the 
owner  of  the  machinery  and  equipment  in  question  and  on  that  date 
it  entered  into  a  conditional  sale  contract  with  Alleva  Bros, 
whereby  plaintiff  agreed  to  sell  said  machinery  and  equipment 
to  them  for  $4,245»4-0,  In  connection  with  the  conditional  sale 
contract  Alleva  Bros,,  the  purchasers,  executed  and  delivered 
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to  plaintiff  an  Installment  promissory  note,  payable  $100  monthly 
with  interest.  Payments  were  made  on  account  of  said  note  and  condi- 
tional sale  contract,  tlie  last  payment  being  on  May  22,  1940,  at 
which  time  the  balance  due  on  same  was  reduced  to  $2,245,  Wo  further 
payments  of  either  principal  or  interest  were  made  on  account  of  the 
conditional  sale  contract  and  note,  although  monthly  payments  of  $100 
and  interest  were  due  on  the  first  day  of  each  month  thereafter*  During 
the  period  from  June  17,  1938  to  August,  1940,  plaintiff  sold  flour 
on  open  account  to  Alleva  Bros,  and  they  were  indebted  to  it  on  such 
open  account  in  a  sum  in  excess  of  $6,000,  In  August,  1940,  Allera 
Bros«  being  in  default  under  the  original  conditional  sale  contract 
as  indicated,  an  arrangement  was  made  between  them  and  plaintiff  for 
the  execution  of  a  new  conditional  sale  contract  in  which  the  purchase 
price  was  to  consist  of  the  balance  due  under  the  original  conditional 
sale  contract,  together  with  interest  on  said  balance,  and  $4,000  of 
the  amoimt  then  due  on  the  open  account.  However,  Alleva  Bros,  took 
no  steps  to  carry  out  this  arrangement  until  October,  19^0#  when  plain- 
tiff refused  to  extend  further  credit  to  thea  for  flour.  Shortly  after 
such  refusal  »'llliam  Alleva  went  to  plaintiff's  office  and  again  agreed 
with  its  president  that  he  would  enter  into  a  new  conditional  sale  con- 
tract, the  sale  price  to  be  $6,301,13,  This  consideration  included, 
as  under  the  August  arrangement,  the  balance  due  on  the  original  condi- 
tional sale  contract  and  note,  together  with  interest  thereon,  and 
$4,000  of  the  amount  due  on  the  open  account.  On  October  22,  1940, 
after  this  last  mentioned  agreement  had  been  made,  plaintiff  through 
its  attorneys  sent  a  notice  to  Alleva  Bros,  of  the  cancellation  and 
termination  of  the  original  conditional  sale  contract*  Thereafter 
on  Hovember  1,  1940  a  new  conditional  sale  contract  las  executed  by 
plaintiff  and  alleva  Bros,  for  the  sale  of  the  same  machinery  and 
equipment  for  $6,301,13  in  accordance  with  the  terms  previously  agreed 
upon,  and  at  the  same  tiiae  Alleva  Bros,  executed  and  delivered  to 
plaintiff  their  installment  promissory  note  for  said  amount,  Kothlng 
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was  ever  paid  on  account  of  either  the  principal  or  interest  due 

under  the  new  conditional  sale  contract  and  note  of  November  1, 

1940, 

Alleva  Bros,  ceased  doing  business  in  March,  1941,  At 
that  time  they  locked  their  premises,  the  property  involved  herein 
was  pledged  to  Irving  Bloom,  an  attorney,  as  security  for  $1,500 
attorney* s  fees  claimed  to  be  due  him  for  services  previously 
rendered  to  Alleva  Bros,  and  the  keyr  to  said  premises  were  delivered 
by  them  to  Bloom,  It  was  stipulated  that  if  Bloom  were  called  as  a 
witness  he  would  testify  that  he  wa^j  a  general  creditoy   of  Alleva 
Bros,  during  the  period  from  1939  'to  1941  and  was  such  a  general 
creditor  on  November  1,  1940,  the  date  of  the  execution  of  the  new 
conditional  sale  contract. 

On  April  2,  1941  plaintiff  caused  notice  of  cancellation  of 
the  conditional  sale  contract  of  November  1,  1940  to  be  served  upon 
Alleva  Bros.  At  the  time  this  suit  was  filed  on  Kay  I6,  1941  plain- 
tiff had  no  knowledge  of  any  claim  of  Irving  Bloom,  As  heretofore 
shown.  Bloom  was  subsequently  made  an  additional  party  defendant  and 
the  property  recovered  from  him  by  the  bailiff  of  the  Municipal  court. 

The  original  conditional  sale  contract  provides  in  part  as 
follows:  "After  any  defa^ilt  and  repossession  of 'the  property,  the 
Seller  may  make  any  disposition  of  the  property  that  it  deems  fit, 
and  if  it  desires  to  resell  it  may  do  so  with  or  without  notice,  and 
with  or  without  the  property  being  at  the  place  of  sale,  at  private 
or  public  sale," 

It  is  rather  difficult  to  comprehend  the  grounds  \xrged  by 
Bloom  for  reversal  and  the  arguments  advanced  by  him  in  support 
thereof 0  His  principal  contention  seems  to  be  that  because  plali>- 
tiff  did  not  actually  and  manually  repossess  the  machinery  and 
equipment  after  the  default  in  payment  of  Alleva  Bros,  under  the 
original  conditional  sale  contract  and  the  cancellation  and  termination 
of  said  contract,  Habel,  Armbruster  &   Larsen  Company  waived  its  reser- 
vation of  title  in  and  to  the  property  sold  and  somehow  or  other  Allera 
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Bros,  became  vested  with  absolute  title  to  same.  It  is  true  that 
both  under  the  law  and  the  terms  of  the  original  conditional  sale 
contract  plaintiff  had  the  right  to  repossess  the  property  but 
there  was  nothing  in  the  contract  and  there  is  no  rule  of  law  with 
which  we  are  familiar  tliat  divested  plaintiff  of  its  title  because 
of  its  failure  to  repossess  under  the  circumstances  shown  here. 
Notice  of  cancellation  and  termination  of  the  original  conditional 
sal*  contract  having  been  given  to  Alleva  Bros,  on  October  22,  1940 
and  the  terms  of  the  new  conditional  sale  contract  having  been  agreed 
upon  prior  to  said  date  of  cancellation,  it  would  hare  been  an  idle, 
useless  and  unnecessary  act  for  plaintiff  to  have  actually  repossessed 
the  machinery  and  equipment  which  Alleva  Bros*  were  using  in  the 
operation  of  their  business.  Merely  because  plaintiff  did  not  see 
fit  to  repossess  the  property  during  the  period  from  October  22,  1940 
to  November  1,  1940,  pending  the  execution  of  the  new  conditional  sale 
contract  on  the  latter  date,  its  terms  having  theretofore  been  agreed 
upon,  it  certainly  did  not  follow  that  plaintiff  waived  its  reservation 
of  title  to  the  property. 

There  has  been  no  showing  either  under  the  facts  or  the  law 
that  plaintiff  waived  its  reservation  of  title  under  the  original 
conditional  sale  contract  or  that  it  was  divested  of  said  title  and 
it  is  inconceivable  how  absolute  title  to  the  property  eo\ild  possibly 
have  vested  in  Alleva  Bros,  who  were  in  default  iinder  the  original 
conditional  sale  contj.'act  which  was  cancelled  and  terminated.  Allera 
Bros,  could  only  have  acquired  title  by  conveyance  or  by  oi)eratioD; 
of  law.  Plaintiff  certainly  never  conveyed  title  to  Alleva  Bros,  and 
defendant  has  not  pointed  out  or  even  suggested  any  rule  or  principle 
of  law  that  operated  to  vest  the  legal  title  to  the  property  in  Allera 
Bros* 

Defendant  also  contends  that  "the  real  purpose  that  the 
parties  sought  to  accomplish  will  govern  the  contracts,  regardless 

of  what  name  was  given;"  that  "the  so-called  •Conditional  Sales 
Contract  of  Nov.  1,  1940, «  was  a  »cover»  and  a  'subterfuge*  for 
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aolctflisqo  ^'i  t:o  soxusxsvnoo  xd  9lix^  b&ilvpoB  ©Visri  xXno  bXcoo  ,8ona 

Ijhs  ,fto<7a  «v©XXA  oJ-  sX^l^  Jbs-^ftvxios  rt&ven  \Xiiij3;^^ss  'ilX^JfiJtaXT     ,wbX  lo 

sXqioaliq  no  ^Itit  in^  f>«,-ta»33ife  aeya  TOi  dfJBo  6»^nioq  itm  eesC  dai3iffl»l©J& 

JT9XX4  At  x^ioqoitq  ndS  pi  aX;*i:^  Xas^-*^  ssrf-*  ^a^v  o;J  ^be^aiaqo  iadcf  wbX  Ic 

M^  J-flti^  •aoq-mq  Xj*«i  9xld"'  ^Mdf  eMotooo  osXa  ^JcsMelaCI 
SBeXfc"Xfi5j9i  ^«iJ-oArid-aoo  axiit  ixievog  IXlw  dnHqmoaoii  oi  ;id^aoz  aaXctiJiq 

eoIsS  XaiK>l;tXfeno'J»   bellao-os  ori;^"  ;Jari;t  "jiievlj  saw  «iLMf  ;tsEtw  lo 
lol  •e3Xfli9;tcto3»   a  fciiis  «ibvoo*   «  asw  «,0^\i'X  ,1   .vol  lo  cfswstinoD 
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a  mortgage  or  pledge;"  that  "there  was  no  sale  in  fact  on  Nov  1, 
1940 J "  and  that  "therefore,  there  could  be  no  conditional  sales 
contract." 

Thus  we  have  the  question  presented  as  to  whether  plaintiff 
and  Alleva  Bros,  entered  into  a  valid  "Conditional  Sales  Contract"  on 
November  1,  1940.  Much  space  is  devoted  in  defendant's  brief  in  an 
attempt  to  show  that  said  instrument  of  November  1^  1940  was  not  a 
contract  of  sale  at  all  and  therefore  could  not  have  been  a  conditional 
sale  contract  because  of  the  inclusion  therein  as  part  of  the  purchase 
price  of  the  $4,000,  which,  as  has  beexi  shown,  was  part  of  a  balance 
due  from  Alleva  Bros,  to  plaintiff  on  an  open  account  for  flour  sold 
by  the  latter  to  the  former.  Defendant  states  in  his  brief  "that  the 
purported  Conditional  Sales  Contract  actually  was  given  to  secure  an 
unrelated  ind#W@4ness,  and  was  merely  a  'cover*  or  'subterfuge'  for 
a  mortgage  or  a  pledge,"  This  statement  finds  absolutely  no  support 
in  the  evidence  and  moreover  the  facts  and  circumstances  clearly  show 
that  it  was  the  purpose  and  Intention  of  Alleva  Bros,  and  plaintiff  to 
enter  into  a  conditional  sale  contract  when  they  executed  ths  instru- 
ment, entitled  as  such,  on  November  1,  1940,  r>id  the  inclusion  of 
the  $4, 60c  as  part  of  the  purchase  price  in  the  conditional  sale  con- 
tract of  November  1,  1940  invalidate  same?  We  think  not.  It  is  true 
that  at  the  time  the  second  conditional  sale  contract  was  executed  on 
November  1,  1940  the  p\irchase  price  was  increased  to  include  part  of 
an  unsecured  indebtedness  to  plaintiff  by  AlleTa  Bros.  However,  in 
view  of  the  fact  that  the  first  contract  had  been  cancelled  and  ter- 
minated, the  parties  were  free  to  act  as  they  saw  fit  and  we  perceive 
no  valid  reason  why  plaintiff  and  Alleva  Bros,  could  not  enter  into 
a  new  conditional  sale  contract  and  include  therein  such  terms  as  to 
the  sale  price  and  consideration  as  they  might  agree  upon,  provided 
none  of  the  terms  was  contrary  to  law  or  against  public  policy.  The 
validity  of  such  procedure  is  recognized  In  55   C«  J.  II96,  sec,  1173* 
That  section  provides  in  part  as  follows: 

"A  conditional  sale  contract  may  impose  conditions  other 


'ili-tnislq  narf;}«iiw  oJ^  as  bo;?tt»B9'XC[  «o±;t8ej:/p  arid-  svfiri  «w  e^T 

as  di  l»ii<f  s'^fajsKiislafc  fii  £)®;J-ove£)  st  souqs  rf»»fll     .0^1  ,X  "c^cfaevoH 

B  cfoa  EBW  O^^I  ,,1  i&tfffisvoK  16  ta^tamisal  filsa  tfirid'  woffs  o^  cfqais^ftfB 

lenoicfibfic  ^sri  ioa  fcli/co  ©*io1:©'s»rf;f  faoj  IX*  >h  «Xb«  lo  ^os'Jtcoo 

««js£fo*u;jq  and-  "io  ;tnaq  ee  fil9i©rl;f  colsjuloni  ftf!:f  'io  deWsoecf  ft&'xittOSf  9l&& 

6ioa  •moll  •loi  #iagte»bbJS  li^o  ab  jho  lllinlslq  oi  .eoiS  s'ValC/'  oo-rt;  ©Bfc 

10 't  'ssjjlisi^crirs'   no  'MVOir'   a  x-^fe'ieffl  bjsw  fcxus  ^88©fi|(t^tf%|>dl  fes^BlsTtxJir 

o^  lIlJatBlq  has  .scsff  BrfsilA  16  iibliet^itit  ba&  ©soqtoq  erii-  8sw  d'i  :fsrf;J- 

"ini'&al  sffcf  69;:fu»©z»  x«&^-^  nsrlw  ioBi:^rU30  al/sft  lanoi.tfbnoo  fi  o^rti  ^»;:ffl» 

lo  jaoleirloGl  sd:"   " '■"     .Ol^i  ^1  iW^bseiroM  lio  ^rforra  eb  l!>»I.t±d-n9  ^inem 

-aot  •Ijsa  lisnoicfibraT;;  Biij  xiJt  ioilili,  StjBfls^^JJq  »x!cf  lo  d'lB;?  8fi  OOO^I^  arid- 

no  i)e:fuo©x©  asw  ^osni^floo  »X£fe  XjsisoXJ^ibaoo  iMioes  ©rid-  e-mW  ©rf:^  *«  iB&i 

lo  iiisq  «bwXoiil  o^  5»aB»ibixl  tssw  •ol'iq  •aad&'si;q  lari^  Ol^fX  ^X  lecfardvoli! 

ki  «iilT*«eH     ^zcnt  uvtXIA  t^  llWflJtfiXq  oi  easobstdeiaii  5»-rj:;ti»8an  ns 

-lei  Jhib  feeXXsonBO  ileacf  Jb^fl  S^SflTJ-jcoo  ^fetll  ©ri;t  i^A:i  t^Sit  nAi  lo  wslv 

evlfts^sq  3w  bxis  d-il  wsa  t^J^^  2*  io&  oit  ©«itl  ©ifiw  aeltivsq  «»ri;t   ,jf)«j| sislra 

oiai  ^e^fl»  Joe  fcXxroo  .eonff  BVftXXA  fcUB  llXiiiXjsXq  x'tfw  no8«»T  bXXsv  oii 

o:f  20  8iBi®rf  jrfofrc  iiieierf^  ©*jffXonl  bfl*  :tofl*td-iioo  eXfiS  Xajiol::tlfiifioo  w»fl  e 

fieblvoiq  ^ncqu  seigs  ;trfsliii  ^sriif  ea  aolisieblanoo  bca  soliq  ©Xsa  9ri;f 

atfif  .xolXoq  oXXcfxfCr  5£ftxBr,6  io  waX  o;t  ti^id^rfoo  ^jS*  eiBied-  9iitf  lo  anofl 

,£S'iI  .o®s  ^d<?XI  «;    .        .  iti  b»slrs30i)»i  al  «5rufc©ooiq  rfouB  lo  -^cfiBXIav 

tewoIXol  su  tisq  til  «ofelvonq  fiojtdrse  isifT 
«a£Wo  afiolJ'lJBiioo  ©eoqnl  Xfm  io&nisioo  »!.&&  LBRoiH^moo  A" 
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tban  or  in  addition  to  payment  of  the  purchase  price  provided  they 
are  not  Inconsistent  with  a  retention  of  title  in  the  buyer  [seller] 
and  provided  they  are  not  contrary  to  statute  or  in  contravention 
of  some  principle  of  public  policy;  and  hence  it  has  been  held  per- 
missible to  impose,  among  other  conditions,  a  condition  that  the 
buyer  shall  pay  no£  only  the  price  of  the  property  but  any  other 
indebtedness  of  his  to  the  seller," 

ks   already  stated  Alleva  Bros,  made  no  payments  under  the 
conditional  sale  contract  of  November  1,  1940  and  went  out  of  busi- 
ness In  karch,  194-1,  at  which  time  they  locked  up  their  premises  and 
turned  over  the  keys  to  their  place  of  business  to  Bloom.  The  latter 
claims  that  at  that  time  the  machinery  and  equipment  were  pledged  to 
him  as  secority  for  the  payment  of  $1,500  attorney's  fees  for  services 
theretofore  rendered  wy  bim  to  Alleva  Bros,  ^ih&t   rights  did  Blooa 
acquire  by  the  alleged  pledge  to  him  by  Alleva  Brothers?  Only  such 
rights  as  they  had,  and  holding  as  we  do,  that  the  conditional  sale 
contract  of  November  1,  1940  was  valid,  Alleva  Bros,  had  at  the  EU>st 
an  equity  in  the  property  and  could  not  vest  Bloom  wich  a  clear, 
unencxuflbered  legal  title  to  it.  Bloom,  having  acquired  his  rights, 
if  any,  through  Alleva  Bros,,  merely  stands  in  their  place  and  is 
therefore  not  entitled  to  the  property  as  against  plaintiff's  claim 
to  it. 

The  equities  in  this  cas'=i  aro  entirely  with  plaintiff.  It 
is  not  denied  that  at  the  time  the  writ  of  replevin  was  served,  the 
amount  due  under  the  conlitional  sale  contract  of  November  1,  194-0 
was  justly  owing  to  plaintiff  for  property  delivered  to  Alleva  Bros., 
that  the  latter  had  defaulted  in  their  payments  under  said  contract 
and  that  they  had  ceased  doing  business, 

»Ye  have  carefully  examined  and  considered  the  authorities 
cited  by  defendant  in  support  of  iiis  various  contentions  but  deem 
it  unnecessary  to  discuss  sasie,  since  none  of  them  is  applicable 
to  the  factual  situation  presented  here. 

We  are  impelled  to  hold  that  the  trial  court  did  not  err 

in  its  finding  that  the  right  to  possession  of  the  property  involved 

herein  "is  in  the  plaintiff."  Therefore  the  Judgment  of  the  Municipal 
court  of  Chicago  is  affirmed,  _  .™. 

,  „    ,     ^^      ^,  JUDGMENT  AFFIRMED 

Friend  and  Scanlan,  JJ,,  concur. 


r[ol:^)...-v.  .....i.,:.  ui  10  9iif;J6va  oi   v':.£a»tflc':>  J  on  sat   ^.  •  -    ..'..ijlvo-  •   '  ■■  ■ 

«1©C[  bl&d  nescf  a/;>n  iti  sonad;  ba&  ixolloq^  oildwq  to  elqlonlrrq 

idi  i£iii  aolilbaot  &  ^aaoi;ilbr:.oti  isdio  gnati^  .©eoqjsl  n^   <  ,_, . 

isdd'o  -^Kft  ;tucf  •\{;v1-'3:©qoiq  esiS  to  isoltx:?  9>iii  '^fIIIO  Jof*  Tjsq    ■  \:jjci 

".'lelXes  eitj-  oj  a:M  lo  ?:  ^•■nl 

_^-,    loJbno  a;ta®iB[^sq  oxi  sftsm  .aoiS  svsIXA  Lsis^ta  ^cBsiIfl  e^' 

0.1-  ^or>fi9Xq  eaaw  jflQKqxxrpe  ba&  X"^^^^^^^  ^^^  ''^-^^  aaXaXo 

ao;  -xol  8©9l  a»^©oio;??B  O0^,X$  lo  ^aam,s(i  &di  ^ol  x^lnjjoec  s.&  mid 

jaooXa  biJb  ec^ilaXi  isu.       ,.    u<t  sveXXA  cKf  aiii  ijJ  bsiefcaei  sioloi6i*d;^ 

rioira  "^XiiO     ?si©xI4'0iS  ©YsXlA  x^  ffrltt  ct  e-^bslq  .^sseXXs  ®dJ  Ycf  »xti;pOjs 

©Xi^a  X/eycioXd'XiiBOo  acW-  cfjsii      ,,  .    arf  Y?>ff:t  pa  evtrl^li 

:i?.oa  ftit?  ;f£  bjBri  ,8oafi  aveXXA  ^JblXsv  asw 

^  ;ij9Xo  e  d^lw  jacoXS  iQ«v  ^011  fcXueo  ba&  xti»qoiq  edi  aX  xJ'i^P®  «« 
^a-W^i-r  p,li<  beilx/pofi  snxviiii  ,cicoXS     ,il  oi  »Lf]ii  Xag^X  b^t^dmsoamiv 
T  "iJb^di  aX  sboBiti  x^»tms  ^.  ■     ■    ^  . 

TilssB  as  T(;J'J»c[<^' -  -aXJX^c? 

■:       )  ■    aeiJlu;. 
©iU  ,fcsvrt©2  EBW  n  laet  ion  ax 

^,Bo«€  arvsXIA  o:f  J&att»TiXol>  \:fn9qc>''  lllialzlq^  oi  saiwo  xXd-aut  o** 

•  B39xiX8x;dr  3ittoj>  Aeaaso  basi  Ai  btiB 

B9l&tiQdissB  &di  f)»i»i)l8floa  has  b»alsiMX9  xllts1s'iB9  evBd  »■ 
fflset  :Jud  anoX;;tri&^iioo  waol^av  ■loqqus  at  inabn9"j.ob  xd  fee^Jto 

eXcffiOiXqqa  eX  rasxlc^  lo  ©aon  eonXe  ,«ia«a  eewoaif)  o;f  x'««'s»^*>«flw  ^Ji 

♦»i9ri  &9jflS8»«iq  iwXd-jBi^^la  XaiiSto*!  9di  oS 
11B  ion  bib  Sinoo  Xjaii;t  9di  iadi  blod  o;t 
5evXovrti  Tc;Ji»qoiq  eii:i  lo  uoXsa»8«oq  o*  itxisJ  .dJ   snlJJiu.l  e.il  at 

Zr,qlolan:'A  edi  lo  cfxiefltgfijjt  9di  ©•xolsrisriT     *',1':  ni  ei"  nX©n»ri 
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)  COOK  COpTY, 

Appellant,  o  i  A  T   * 

O  X  ti^  X«xi»  \^ -m.  ^   ^  L^/     ^f 

Sffi.  PRESIDING  JUSTICE  SULLIVAN  DELIYSRED  THE  OPINION  OF  THE  COURT* 
Plaintiff  resided  with  her  husband  as  tenants  on  the  third 
floor  of  an  apartment  building  at  1314  East  54th  street,  Chicago, 
Illinois  ♦  At  about  500*  on   the  evening  of  March  4,  1938,  she 
slipped  and  fell  on  the  top  step  of  the  back  stairway  of  the  build- 
ing, and  sustained  injuries,  for  which  she  sued  defendant  as  owner. 
Trial  by  jury  resulted  in  a  verdict  and  Judgment  for  plaintiff  in 
the  sum  of  $800,  from  which  defendant  has  taken  an  appeal » 

Defendant  offered  no  evidence,  all  of  the  testimony  having 
been  adduced  by  plaintiff's  witnesses.  There  is  substantially  no 
dispute  as  to  the  salient  facts.  The  entire  day  was  gray  and  dismal^ 
with  rain,  snow  and  sleet  falling  almost  continuously.  The  temper- 
ature ranged  from  23  to  34  degrees.  Toward  evening  plaintiff  left 
the  rear  entrance  of  her  apartment  on  the  way  to  market  and  walked 
across  the  covered  porch,  which  was  dry.  It  was  light  enough  so 
that  she  could  see  the  steps,  about  ten  feet  away.  She  started 
down  the  back  stairway,  taking  hold  of  the  railing,  which  was 
covered  with  a  glary  slippery  sheet  of  ice,  as  she  described  it, 
slipped  on  the  first  step  of  the  stairway  and  was  thrown  seven  or 
eight  steps  to  the  next  landing.  From  her  own  testimony  it  appears 
that  she  kne\y  there  was  ice  and  snow  on  the  steps,  but  she  contends 
that  there  was  a  lumpy  ice  formation  beneath  the  snow  of  which  she 
was  unaware ^ 

The  complaint  is  predicated  on  the  theory  that  she  was  in 
the  exercise  of  due  care  and  caution  for  her  own  safetyj  that 
defendant,  who  owned  and  operated  the  building,  was  in  duty  bound 


c:8*s4^ 


1  ^Tfi 


L^  V,  "J.   .d'nBlIoqqA 


^o^soiiriO  ,is»i*a  rfd^-^  rf«iftS  ■M£X  js  ^kblluti  dnsfflJrtsqs  ab  lo  ioo£l 

©da   ^8£.?I  t^  xiO'zaM  lo  ^tita9v»  9^  iio  ^C^4^  ^-Jjocfs  *A     .aloailll 

"Mli/tf  «£f:^  lo  -^flwilsda  :ji3«cf  «d^  lo  qed^s  qoJ^  sifct  no  IIsl  fcnc  feeqqlla 

jjiitvfiri  x^omlHo;}  ©rij-  lo  lis  ^aoasblv©  on  f/*i»Tlo  inafcnf^lsa 

OH  tXIaWxis^tecJwa  ajt  e^silT     ,89se9n^is,v  8»lll;tnlslq  ^tf  b^oublxe,  xi9»cF 

^l££t&l£>  Jbac  '^^/s^s  SAW  -^sib  9ni;tae  e^fT     tS^tdAl  ia&tL&6  ed^t  o;)'  3£  »;ti7qBl6 

'••i&qsasi  sill     ♦'^Isi/owaii-aoo  iaoialB  gfllliel  *«©X«  £iafi  wona  ^alsi  ifllw 

d^lsl  I'lid^fllelq  Siil.ri»v9  btiBwoT     .a«»^»fe  '^£  o:i  £S  ffloil  besiXBi  ©ija^* 

be:?£Xsff  \5ixs  i9>(^£ffi  o;t  "^ikw  sniJ  ao  iUBmiiaqB  ^sii  lo  »disarr;tiie  i£da  &iii 

OS  rfgwofle  itjlsiX  8SW  il     ,xib  aaw  xfcliiw  ,ri&ioq  £»ievoo  eriJ^  eaoioa 

&e;t1Bc^e  gtiJ8     .^sjswb  cfssi  ae^  ;t£fod£  ^sqei^t  »xii  @9»  &Xi;oo  ede  ^fitl^' 

^il  boditoe9b  ©da  sb  ^«»»J:  lo  cft^sila  '^isqqlXa  x^tsXs  b  d;tlw  fieitvoo 

10  nsvee  awoidS  asw  bnjs  xawrilB^ts  dxlJ-  lo  q&ia  rf'S'xll  sf!^  ho  f>»qqil« 

sxiRSKiqja  J-1  -sjcoffiWaod  mvo  'isrl  flKii*?     .^fllfeflsl  ;J'x«n  »rl#  of  tqecfa  cfifals 

efjosj^fioo  sfis  c^£r^  ^aq&d-s  etrU^  no  vronE:  baa  9oX  ^fsv  ei»iii  vetci  dxia  tacU 

f>ila  dohiv  lo  srone  erfcf  xl;t*«fl«cf  xiolctiiiHTol  sol  tq»»I  b  saw  eistfil  ^jsrid' 

al  zssv  ©da  ;tadJ  viosdd-  sd^  no  fc9cfBoif«)«tq  e±  cTfllAlqjaoo  eriT 

tfjBd:f  5X:^«lfl8  flwo  read  lol  aatiuiio  fcna  eiBs  ejjfe  lo  eels'iox©  ed;t 
fcmjocf  x^w6  fll  auw  jsnlfellxrcf  ©ri;f  6®cfBa©qo  ba&  5«two  odw  ^cfflB*H«le5 
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to  keep  the  premises  in  a  reasonably  safe  condition;  and  that  his 
failure  so  to  do  constituted  negligence,  for  which  he  rendered  him- 
self liable  to  various  tenants  who  used  the  rear  stairway  in  commona 

A  former  janitor,  John  Ha ens on,  who  regularly  cared  for 
the  premises,  was  absent  on  account  of  illness,  and  Emil  Flerick 
attended  to  the  janitor  work  on  the  day  of  the  accidents  Plerlck^ 
called  as  a  witness  by  plaintiff,  testified  that  in  the  course  of 
his  duties  he  took  care  of  the  furnace,  removed  the  garbage  and 
cleaned  the  back  stairs  whenever  it  was  necessary.  On  the  day  in 
question,  because  of  the  continuous  rain,  snow  and  sleet,  he  cleaned 
the  stairs  three  or  four  times  and  as  late  as  4  o'clock  in  the  after- 
noon, and  scattered  ashes  on  the  steps  in  the  forenoon* 

Plaintiff's  husband  testified  that  "through  the  day  it 
mostly  rained  and  snowed,  and  it  was  freezings"  Mrs.  Blumberg 
stated  that  it  had  been  "a  gray,  dismal  day,  snowed  off  and  on 
throughout  the  day,  sleeted  and  rained,"  It  v/as  not  quite  dark 
at  the  time  of  the  accident  and  she  could  see  that  "it  was  misting 
and  sort  of  a  rainfall  falling,  ^^-^  I  knew  that  there  was  some 
formation  of  ice  on  the  stairs,  I  felt  the  ice  when  I  put  ay 
right  hand  on  the  rail.  It  was  covered  with  a  glary,  slippery 
coat  of  ice  and  the  railing  was  wet  and  also  exposed  to  the  ele- 
ments, I  took  hold  of  the  railing  and  stepped  about  the  same  time. 
When  I  got  to  the  top  of  the  stairs  and  before  I  started  down  I 
looked  at  the  stairs  and  there  was  ice  and  snow  on  them,  I  stepped 
off  onto  the  first  step  and  my  foot  slipped.  It  was  so  slippery 
that  when  my  maid  came  down  and  assisted  me  we  both  had  difficulty 
getting  back  upstairs,  Ky  husband  came  shortly  afterwards.  He 
came  up  the  back  way,  V^e  went  to  the  Billings  Hospital  out  of  the 
front  way.  There  was  ice  out  on  the  sidewalk  in  front,  on  the 
streets,  and  all  over  Chicago  as  far  as  I  know^." 

The  legal  aspects  of  the  case  present  no  serious  difficulty. 
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In  order  to  recover  it  was  incumbent  on  plaintiff  to  allege  and 
prove  not  only  that  defendant  was  negligent  because  of  Ids  failure 
to  maintain  the  stairway  in  a  reasonably  safe  condition,  but  also 
that  she  was  in  the  exercise  of  due  care  and  caution  for  h«r  own 
safety.  With  respect  to  the  latter  phase  of  the  case  it  is  apparent 
from  plaintiff's  own  evidence  tiiat  the  condition  of  the  stairwayj^ 
covered  as  it  was  with  snow  and  ice  because  of  the  weather  condi- 
tions prevailing  throughout  the  entire  day,  was  as  well  known  to 
her,  or  probably  more  so,  than  to  the  defendant  or  anyone  in  his 
employ,  and  defendant's  counsel  says  that  under  the  circumstancea 
she  was  negligent.  Under  similar  circumstances  Y/e  have  held  that 
a  plaintiff  who  was  aware  of  the  danger  of  passing  over  a  defective 
floor  was  precluded  from  recovering  for  resulting  injuries.  Mar tip, 
V.  Surman^  ll6  111*  App,  282,  In  Illinois  Central  R.  R>  v.  Oswald^ 
338  111*  270,  it  was  held  that  "A  party  has  no  right  to  knowingly 
expose  liimself  to  danger  and  then  recover  damages  for  an  injury 
which  he  might  have  avoided  by  the  use  of  reasonable  precaution," 
In  Brunet  v.  Fjesee  Co.,  115  Fed,  (2d)  713,  plaintiff  charged  that 
defendant  was  negligent  in  permitting  a  stairway  in  its  store  to 
become  and  remain  slippery  from  water  and  snow.  As  she  entered 
defendant's  store,  she  started  down  the  steps  to  the  basement, 
and  noticing  that  the  steps  were  muddy  and  slippery,  she  took 
hold  of  the  banister  to  keep  from  falling,  but  as  she  reached 
the  fourth  or  fifth  step  from  the  top,  her  foot  slipped  and  she 
fell  to  the  landing.  The  snow  and  slush  on  the  stairway  was 
tracked  in  by  customers,  and  the  slippery  condition  was  not  created 
by  defendant's  act.  The  Circuit  court  of  appeals  for  this  district, 
quoting  from  Murray  v.  Bedell  Co.^  256  111*  App#  247,  wherein  it 
was  held  that  the  trial  court  should  have  directed  a  verdict  In 
favor  of  defendant,  said:  '"From  the  testimony  of  the  plaintiff 
it  is  apparent  that  the  danger,  if  any,  was  clearly  evident  to  her, 
as  well  as  the  defendants,  and  that  she  was  aware  of  the  condition 
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and  of  the  possibility  of  sustaining  a  fall  before  she  undertook 
to  pass  over  and  along  the  floor  space  of  the  vestibule,  ***  in 
the  case  at  bar  the  plaintiff  was  as  well  apprised  of  the  condition 
existing  in  the  vestibule  as  the  defendant,  and  should  be  held  to 
as  high  a  degree  of  care  for  her  own  safety  as  would  be  required 
of  the  defendant.'"   In  the  Brunet  case  the  court  made  th«  follow- 
ing observation:  "It  is  obvious  in  the  case  at  bar  that  nothing 
was  hidden  from  appellee,  that  she  was  well  aware  of  the  slippery 
and  wet  condition  of  the  stairway  as  she  started  to  descend  it. 
She  stated  that  she  took  hold  of  the  banister  as  she  started  down 
because  she  realized  that  there  was  a  possibility  of  falling^  She 
presumed  that  her  own  galoshes  were  wet  as  she  entered  the  store, 
having  walked  through  the  slush  and  snow,  and  she  could  see  that 
there  was  slush  and  snow  on  the  stairs  tracked  in  by  other  people," 

Plaintiff  seeks  to  distinguish  the  Brunet  case  froa  the 
case  at  bar  by  pointing  out  the  testimony  that  the  janitor  had 
mopped  the  stairs  in  the  Kresge  store  about  11:15  in  the  morning 
and  that  the  accident  occurred  some  30  minutes  later.  In  the  case 
at  bar  plaintiff's  witness  Flerick  testified  that  he  had  cleaned 
the  steps  as  late  as  4  o'clock,  which  was  only  an  hour  and  a  half 
before  the  accident,  and  we  see  no  difference  in  principle  between 
the  two  situations.  Likewise,  it  is  urged  that  in  Murray  v>  Bedell ,1 
the  doorsMin  squeegeed  the  vestibule  at  10  in  the  morning  and  again 
shortly  after  noon,  and  the  accident  occurred  about  1:15  in  the 
afternoon.  Here  again  the  difference  of  a  few  minutes  in  point 
of  time  would  not  change  the  principle  of  law  invoked. 

It  must  be  conceded,  of  course,  that  the  question  of  con- 
tributory negligence  is  ordinarily  one  of  fact  for  the  Jury,  Twit 
the  law  is  equally  well  settled  that  where  there  is  no  conflict  in 
the  evidence  and  where  the  facts  are  not  in  dispute,  the  question 
becomes  one  of  law  for  the  court.  Beidler  v.  Branshaw.  200  Ill# 
425*  As  heretofore  Indicated,  one  who  blames  another  for  an  injury 
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must  allege  and  affirmatively  prove  that  he  himself  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety,  and  we  think 
plaintiff's  conduct,  whether  it  be  characterized  as  the  assumption   ; 
of  risk  of  the  hazards  and  dangers  of  the  condition  of  the  back 
stairway,  which  were  plain,  open  and  obvious  to  her,  as  defendaat    i 
argues,  or  contributory  negligence,  the  fact  remains  that  plaintiff   j 
was  fully  as  cognizant  of  the  slippery  condition  of  the  back  stair- 
way, and  probably  more  so,  than  the  defendant  or  anyone  In  his  employ, 
and  was  therefore  charged  with  a  duty  equally  as  great  as  that  sought 
to  be  imposed  upon  defendant.  As  was  stated  in  Sanders  v.  Smithj  25 
N,  Y,  Supp.  125,  "To  require  the  defendant  to  pay  her  [plaintiff]  for 
her  injuries  would  be  to  require  the  defendant  to  take  better  care  of 
the  plaintiff  than  she  should  take  of  herself »" 

With  respect  to  the  charge  of  negligence  it  is  conceded  that 
defendant  as  owner,  maintaining  and  operating  the  apartment  building, 
was  charged  with  the  duty  of  ordinary  care  in  maintaining  the  back 
stairway  in  a  reasonably  safe  condition.  However,  the  evidence 
indicates  that  it  would  have  been  Impossible  to  keep  the  back  stair- 
way entirely  clear  during  continuous  snow  and  j^aln  accompanied  by 
subfreezing  temperature.  In  Riley  v.  Rhode  Island  Co,,  69  Atl,  338> 
the  court,  quoting  from  Palmer  v.  Pennsylvania  Co.^  Ill  N.  Y,  488, 
said  that  "*The  immediate  and  continuous  removal  of  all  snow  and 
ice  from  such  trains,  or  the  covering  of  them  with  sand  or  ashes  in 
such  manner  that  no  slippery  places  shall  be  at  any  time  exposed, 
would  be  quite  impracticable  and  beyond  the  duty  which  a  railroad 
owes  to  its  passengers.  The  presence  of  snow  or  ice  upon  exposed 
places  on  moving  cars  is  an  accident  of  the  hour,  and  no  ordinary 
diligence  could,  during  the  prevalence  of  a  storm,  wholly  remove 
its  effects  from  the  places  exposed  to  its  action,  so  as  to  prevent 
accidents  to  heedless  and  inattentive  travelers,"'  In  Hallock  v. 

Ballachey,  2^8  N.  Y.  App,  Dlv,  77^9   15  N.  Y,  S,  (2d)  853,  plaintiff 
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^88^  .T  .1!  Xil  ^.0?  BlflavXi:sime'=I  .v  tsmlgl  moti  i^cLionp  ^ctixroo  srf;t 

bti&  woa8  IXii  io  XjSiKSfl[»l  8i;oirfll:tiioi»  Ms  e^sifcficaaX  sriT^"  i^isri^t  blBa 

M  gariafi  io  ficsE  rf:tiw  arerii  lo  sfltie^oo  exl;f  io  ,ajxiBi^  liowa  laotl  ftoi 

^fi©aoqx«  9flLt;r  ^  i&»^  tl&di  t^&alq,  xtBqqlU  ^H  3-arf;^  lermsm  risi/fi 

&Bo^iei  Ji  dolrlw  x^fi^**  »^^  fono^sd  Ma  eXdBol;toBiqa.t  e^lUp  ©d  fcXx/ow 

l)e«oqxe  noq/r  ©oi  io  woae  to  ©ofl«8©iq  ftriT     .aisgnseesq  a;fl  od  bswo 

X-SfiHlbio  on  ba&  ^ivod' »di  lo  i^btO^A  OM  Mt  srua©  gfllvoffi  no  esofilq 

©vaia©«i  'iXXoriw  ^inotB  &  lo  ©onsXevsiq  &di  '^at'tiJb  ^blato  ©onfisiXlI) 

;fnav©Tq  o.t  a.^  oe  ^noltais  sijt  o^  feeeoqx©  seosXq  ad;?  moil  Ed-osll©  8*1 

„^v  3tooXI«H  cil     »*,Ki9Xtnt&'x&  ^^tia^iimi  bOB  EBsXfieerl  od-  8*fl©51oofi 

'tlWfliBXq   t^'^f  -      ,      .  r^"^  .^^<^  •<T<TA  .Y  .M  8^S   ^ydOBlUS 


hi 
ill 
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slipped  and  fell  on  an  icy  step  of  defendant's  apartment  building, 
and  in  reversing  judgment  for  plaintiff  and  dismissing  her  complaint, 
the  court  said  that  "A  careful  consideration  of  the  evidence  in  Jiis 
case  leads  to  the  conviction  that,  considering  the  nature  of  the 
weather  at  the  time  of  the  accident,  and  considering  the  care  used 
in  the  maintenance  and  care  of  the  porch  roof^p  there  was  no  condi- 
tion of  defendant's  porch  and  steps  that  could  be  called  negligent* 
***  It  is  unreasonable  to  expect  sidewalks  and  outside  steps  to  be 
kept  entirely  free  from  snow  and  ice  in  this  climate  in  the  winter 
time*"  In  the  case  at  bar  the  condition  of  the  stairway  was  one 
caused  by  the  elements,  which  were  such  as  to  render  it  fairly 
impossible  for  defendant  to  keep  the  stairway  entirely  free  from 
ice  and  snow.  The  evidence  discloses  that  defendant  used  ordinary 
care  in  maintaining  the  stairway  in  a  reasonably  safe  condition  by 
causing  the  janitor  to  sweep  it  three  or  four  times  in  the  course 
of  the  day,  and  to  sprinkle  ashes  thereon.  Nothing  short  of  con-» 
stant  attention  would  have  made  it  possible  to  remove  the  snow  as 
it  fell  and  froze  throughout  the  day,  and  the  law  does  not  impose 
any  such  rigid  duty  on  a  landlord » 

In  the  light  of  these  conclusions  we  are  of  opinion  that 
the  court  should  have  instructed  the  jury  to  return  a  verdict  for 
defendant,  or  should  have  entered  judgment  notwithstanding  the 
verdict,  Ihe  Judgment  of  the  Circuit  court  is  therefore  reversed, 

JUDGMENT  REVERSED, 
Friend  and  Scanlan,  JJ,,  concur. 


,S^ii>IlAJCf  itiBi^iBqe  s^iaBbuBleb  1©  qaje  xol  hjb  ao  U^t  btus  beqqtU 

^iat&lqsLoti  lisd  zal^BtmHb  bus  lUi^ntalq  tot  imat^boi  Biiieievert  at  bns 

eii-L  at  •©xisftivfi  edcf  lo  i3old£i©£iJt8ao9  XnlftiBS  ^^  iM^  fiisa  ^-jiioc  silcT 

a£tf  to  BrisitBa  &Ai  jnlieMsnoo  ^iecW  xioiiolviioo  ©dit  oi  aJbssI  <ksbo 

-l&noo  on  3BW  »-j«£C*  ^lootc  dx>ioq  mit  1o  »is6  tes  &9nm9t£tlm  adir  nl 
,j-cif.'3llseii  bell^o  ejrf  Miroo  ^*al^  eqacts  Sob  rioioq  8»;fa8M»te5  to  jioli 

•rtcfiiiw  ®r{;t  nl  eimtlo  slrli  al  »9l  bOB  voat  mn  »eil  ^^laii^fae  ^q«wf 
©no  asw  xa^xts^ta  arf^t  lo  aoUlbeoc  »AS  *4rf  i«  #««d  ari^f  nl     H,aii;t 

Xi»albio  bo&Li  ixiBbaBleb  iadi  3aeoIoelJi  em&bJtr^  nd'S     .wo/is  Iwfi  sol 
'iccf  aotJtbaoo  ©liiP.  ^rfajrioaas^  c  Ofc  '««5fiis;ra  etii  ^AlniBizlaa  tU  sijbo 

-ixoo  ^o  c^TOde  gxilxWoH    *xto.9i3>ri;t  e^riiuB  ©Jj^iiqa  od-  bns  ^x^b  &&}  to 

^aoqail  ton  8©ofc  wsl  «ri:f  ba&  ^x»b  9di  iBod^uQ'icii  sao^l  ba»  ll&t  il 

^broXba&I  m  xw  x:tjjb  MglT  rfairc  x^a 
isdi  aolnlqo  to  --le  &^  zmiteuloaoo  etedi  to  ^ici^ll  t^di  nI 
lol  t^lbtav  &  aTiisisi  q^  x'Uii  ^^  ^c^oonJ-tni  ©v«n  jbljjoiie  d-^itobo  adi 
«di  'gdlbaBizdilvioti  ianmjibiit  b9's»tm  svsd  bUtodst  w  \tnBbaet.&b 

„T(jono^  ^,U.  ^nMlaaa^  bti&  bast^ 
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^19  loA-  642 


f.'x. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT, 

Plaintiff  sued  defendant  for  a  balance  of  $766,72, 
alleged  to  be  due  for  certain  electric  switches  or  relays 
manufactiared  specially  by  plaintiff  and  delivered  to  defendant 
for  use  in  a  newly  designed  hair-waving  machine.  Defendant 
denied  liability  on  the  ground  of  defective  merchandise,  and 
breaches  of  express  and  implied  warranties,  and  also  interposed 
a  counterclaim  seeking  affirmative  damages  of  $2,883,06  for 
expenses  and  transportation,  labor  and  material  in  uncrating, 
removing,  adjusting,  reassembling,  rechecking  and  re trans porting 
defective  machines  returned  by  its  customers.  The  cause  was  tried 
by  the  court  without  a  jury,  resulting  in  finding  and  Judgment  in 
favor  of  plaintiff  on  its  statement  of  claim  and  against  defendant 
on  its  counterclaim,  from  which  defendant  has  taken  an  appeal. 
From  the  salient  facts  adduced  in  an  extended  hearing 
before  the  court,  it  appears  that  defendant  was  for  many  years 
engaged  in  the  manufacture  of  permanent  hair-waving  machines  and 
appliances  used  in  so-called  beauty  parlors.  Late  in  1938  its 
engineers  developed  a  remote  control  waving  machine,  requiring 
that  indicator  lights  of  green  and  red  be  turned  on  and  off  by 


08££4^ 
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villi  j:Ai!OIIAH 


xj   ^Y>lA<iHOO  J/JiaHIM  JAiiOITAM 
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CHIffUl'OA'TCilM  OlfiTOaja  MAIOHAOa 
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..-vftlsi  10  29£{o;Mwa  oti^fctflB  niBd-teo  loT  ©iffc  ©<f  0:^   t^',,. .j.Ib 
jnsiriv'isb  o^  fis'itivlXeb  has  Jltial&lq  x^  xXXsloeqe  beoiiioatunsat 

boB  ,saldxij5rioiem  evl^tselisfc  I.0  bm/oig  »xl:f  no  ^XXicfBiX  bolasb 

^r-  :c:-n.tnJ^  oaXG  fc«B  ^a®l;tnBii<»r  bslXqnLt 'fcnreesiqxs  1:o  as^fofisid 

'ioi  vJ,c88^S$  lo  a«>sfimsl>  ©▼liBmims  3al:^'9©a  mlsLs^Bitwoo  b 

^laSJatoau  at  X«iie;tsffl  ha&  lod&l  ^ax^tiiii1eq^a&ri  ba&  aesnecpcs 

belTiJ^  8fiw  ©Ejjao  «riT     .Biemo^Biio  e;M  -^cf  fcenruji^oi  fiealdo&a  ®vjt;fo®l«Jb 

*xxflfcxx©l©i)  ^enlssB  bflfl  mIbXo  1o  ;*flMi©*fi;fE  t&l  ao  llliat&lq  lo  iovgI 
»XB9qqa  ob  a»3{«;f  8Bii  imj£>ite1:9£>  dohixf  aoit  ^sBl&lon»invoo  ttit  ao 
Sitticerl  bBbttf^txs  ns  al  feooiffcbB  ei-oBl  ^tnaXXaa  arid"  ao-rt 
aftBSx  X^eti  10I  E6W  ^JiUBfiflfileb  ^Bd;^  Btaeqqs  it  ^^iwoc  «il;f  ©^otsd 
tOB  BenhioBta  galvsw-rriBri  ^C9flfifin«q  lo  etvios^lisnois  sxlJ  fll  t-sgagxie 
c^l  8£^X  111  9;fBJ  .STEoXiBq  x^CBecf  ft»XXao-oa  nX  fcsei;  aeoriBlXqqB 
SOliXi^po^  ^fiaaXrloBar  sai^vBw  Xoi;tnoo  •d'omsn  b  5»qoX9v©b  c^osaXsn© 
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means  of  automatic  electric  switches,  called  relays,  when  heated 

ready  for  use,  a  device  which  had  not  before  been  used  by  any 

manufacturer. 

Plaintiff  was  engaged  in  the  manufacture  of  relays  of  all 
types,  and  had,  from  kiareh  1938,  to  December  1939,  advertised  In 
trade  magazines,  and  held  Itself  out  in  its  catalogue  as  a 
specialist  in  the  production  of  relays  suitable  for  various 
purposes.  The  following  are  examples  of  the  type  of  its  adver- 
tisements and  the  representations  made: 

"('Electrical  iJanufacturing*  magazine)  All  new  Guardian 
relays  are  proven  in  the  plant  of  Guardian  Electric  Co.  before 
production  begins j  before  any  relay  goes  into  prodiictlon 
•Guardian  Experimental  Department*  must  test  it  in  innumerable 
ways.  We  must  know  in  advance  that  your  relays  will  perform  as 
expected,  A  uniform  dependable  faultless  product  is  the  result 
***  No  complaints,  no  post  mor terns,  Experimental  Department 
(photo)  where  a  hundred  variatioriS  ©f  one  relay  are  tested  under 
the  most  extreme  conditions  before  the  final  design  reaches 
Guardian's  production  lines  *^**  *Ask  us  te  make  specific, . 
reconaaendations  to  fit  your  ^special  requiremei^ts>»  Wmn   seeking 
a  better  source  for  relays  remember  it  is  high  quality  that 
counts.  (Def,  Ex,  Al,  Rec,  660.) 

"(♦Electrical  Mfr,'  magazine)  Relays  by  Guardian  take 
problems  in  easy  stride.  Investigate  relays  by  Guardian  immediate- 
ly to  improve  your  product,  make  your  machine  more  responsive^ 
efficient,  etc, 

"Find  out  how  innmnerable  types  of  control  units  aiay 
comprise  small  relays,  discs,  contact,  combinations,  stepping 
switches,  solenoids,  auxiliary,  time  delay,  muting  and  holding 
relays,  metal  housing,  and  brackets,  and  other  special  parts  — 
designed  for  compactness  —  every  part  fabricated,  tested,  and 
assembled  in  one  plant  **♦  Guardian's,   'Ask  us  to  make  specific 


buS&Bd  tUH^  ^zXMlB-i  bBllso  ^aadod^iwe  olxioBl»  oi^mioissB  Jo  tiuzmi 
vjjLii  xd  b^&is  iioecf  f-itQlco  ion  him  risl-iiw  ftolvei)  £   ^»gij  toI  x^B9i 

cjt  J:>«ej;^i^vl>fi  tC'C^I  ^»djB»o»9  ©if  ^8£^I  ifsrrs:'!  .    -d  feci*  ^c«^;J 

li&lb'izmii  W9i£i  HA     (anises**  *'sal'iss^i>B'iaasM  IfioJtiitselK* )" 

Bi&'wd  ,00  alid^ooia  ajslbieirO  to  iti&La  »rf*  ni  usvotq  *ftB  ct'S-ts'^ 
£coi:d'DXj"boi<T  od'aX  asos     'x&Le's  Yn«.  s'lolacf  (Bulgeci  aoWowbcntq 

tXweei  arict  ai  Joxiboaq  sseXd'Iijffil  dXd«fif»^li  ffiTCOllmr  A     ,b9d^ooqx« 

d'jciejfiio'xjsqea  lBia&mli»qx&  ^9iSi^*nm  ^abq  on  ^eJGisXqmoo  oK    *^''* 

olIlodQZ  93J^jBg[  cj^  au  3£aA^     ***  si^ctlX  noi;tsirf;oiq  s^nsifciBnO 

3flX3l©«)E  flsriw     '  .<_3ygMtgTJtyp,9,'i  J.B^ioeqs.,  •««>x  it  11  oJ"  egolj^stoeqpooei 

;taiii  ^*iXfiirp  ffglii  el  Jl  istfasmfii  sijsX3*r  iC   ooiuo;  a 

ij^visfioqaea  sioai  SfUu'IojKa  ixfOY  e:Asm  ^ixsvtoviq  is'jx  "svoiqeB.?:  oJ-  ▼! 

Xam  ez^.tm;  loiinoo  lo  aoq^fd-  ©Xcfa^aaaaHl  wori  *wo  trtJt^" 

3BJ:qq£>;t«   ,enold-«nidHioo  ,.tssd"floo  ^Eosib  ^a^fiXs'f  IXr^-a  saiiqiac-j 

SxilMorf  baa  8«X^Ma  ^^-^jsleb  tslit  ^x'^s-^Xi^'^fi  ^ebloasXoa  ^3s£(o:tiwa 

—  ad^ifiq  Xfiiosqe  i9dio  bas  ^%i9i.o&id  baa  ^snieirori  lBi®M  ^a-^fiXs^ 

ba&  ^fcaitesJ-  ^l>9;t«olidal;  intsq  x^wb  —  Baen^toisqiaoo  «iol  fisnglssb 
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recoEgiendations  to  fit  yoor  special  reqalreKeat^.^*  ("ec,  661, 

Def,  Ex,  A2). 

"('Electrical  ikjfr,*  mag&slne)  SBsall  relays  by  Guardian 
possess  surprising  ability  to  overcome  many  perpleixing  design  and 
assembly  problems,  ***  Your  controls  aay  consist  of  stepping 
switches,  etc.  (as  in  Def,  fx,  A2),  singly  or  in  combination  with 
discs,  metal  housings,  brackets^  leads  and  special  parts.  Here  at 
Guardian  you  can  get  all  these  plus  a  better  control  completely 
designed,  fabricated,  and  tested  in  one  plant,  ***  Submit  your  . 
problem^  let  Guardian  solre  it>  CDef,  Ex,  A3;  Rec,  662.) 

"( 'Product  Engineering*  magazine)  Bring  your  control 
problems  to  Guardian,  Oar  experience  gained  through  the  design, 
development  and  production  of  thousands  of  electrical  controls  - 
from  small  simple  ralays  to  intricate  combinations  -  can  turn 
your  'headaches'  into  quick  correct  answers.  Anything  from  a 
simple  contact  switch  to  a  complex  relay  can  be  compactly  designed, 
completely  fabricated  and  tested  at  Guardian's  —  delivered  ready 
for  mounting  in  your  machine  *"^*  consultation  and  suggestions  given 
without  cost.  Let  Guardian  engineers  work  with  you  -  for  you,  *** 
Ask  us  to  make  specific  recommendations.  (Rec.  663,  Def,  Ex,  A4.) 

"( 'Slectrieal  Mfr,'  magazine)  Spring  leaf  contact  switches. 
Made  of  special  alloy  phosphor  cronze  \?ith  pure  silver  contact  points. 
Unique  manufacturing  process  enables  us  to  produce  any  angle  ©r  shape 
desired*  Will  hold  their  form  indefinitely »  ***  Built  to  operate 
on  any  desired  pressure,  '.'*ite  for  sample.  Send  specifications  of 
job  you  have  in  mind,  /-ithout  cost  we  will  submit  specially  built 
sample  and  quote  price,  (Rec,  664,  Def,  Ex,  A5,) 

"('Machine  Design'  magazine).  Ask  us  to  make  specific 
reeommendations  to  fit  your  special  requirements,  ( 'Electrical 
Manufacturing'  magazine)  No  matter  how  simple  or  how  exactinjg 
9Ur  requirements  may  be,  relays  by  Guardian  will  meet  them," 
talics  ours.) 


jaaJtbiAffO  -^  vx&l^'s-  1^  ■  Mil:   .    ,     i.'i'iM  IfioliJ-oeia' )" 

AttJR  nsi:s3J&  gnlzalqioq  v,  oievo  o;t  ■^J-xIldis  gnlfUiqiifa  asftsaoq 

■gitlqqB&e  1©  ctsiaisot  .:  oaJ-noo  'Ujo.  ,  aiasXofoiq  -^XcTiasesfl 

iHtv  aoliaaldmoo  nl  10  xljiuis   ,(SA  ,xa  .led  lU  ss)   ,0^9  ^a9xio;tJtvQ 

d-B  91E9E     »tiiBq  iBxoffqa  brij*  2!)«©I  ^Bd'dil^A^d  ^ajflleaorl  Xjb^sxb  ^aoslb 

Xt©^9l(3ffi03  loi^noa  •xeJjsd'  s  Sialq  »aa«W  lis  ie-g  obo  aox  aslbiBjjQ 

^tiSQX  ilttuitsc.    ***  niaBlc  Qfio  ni  bi^d-e©^  bits  ^feed-Baiidjel  ^ib©flaia»5 

(*S^d   ,osfI   ;£A  .xS  ,'ieC)     «;^A  €),yJ;o,P  qjai:l)::jBgD  del  ^iB»X<(»^p 

«  aXo'icTno':'  iBoi^c^seXe  lo  mlmuuafUli  lo  £ioi::totfl)oiq  tois  ia&MsqolQv^^ 
Al0;f  «so  -  3nold-a(3i'-lBfro'&  t&&&9t'-ial  00'  exsXsi  ©Xqiaia  XXsoia  ■oil 

^6«0j5i8db  Yl;f0BffM09  s»d  £i«o  '^aXei  UE»Xq«oo  b  o4  liocf  jtwa  ^ofiJnoo  oXqmia 
tJbiie^  f>«i9viX9f)  «•  ffi'iijsib'tiBifQ  *a  b»Je»^  £>£U  b»;tBoiidsl  -^XacteXqaoo 

**«•  ,irax  -^ol  ~  .uo-s:  xld-Jtw  itiour  ai»«aiiae  .OAlbiaut)  d"9J     ,Jaoa  ivodtim 

*a©f{od-Jtw8  doG^jtioo  leeX  sfll^qG     <«Bla«8«B  '.^IM  l&oliiosi'd* )" 
,a;^aloq  J-oBctnoa  isvXia  atsrq  rid-iv;  »siio'ta  loxfqaorlg  x^^XXs  L&loaqsi  lo  9b«if 
•qaile  'EO  sX^ns  x^^^s  eojjbo'xq  od^  sir  BBldene  eedso'xq  pil'urd'&alunfio!  aArplnU 
©rffi^eqo  od  d^Xi^a    *»*  ,xX»*Jtfai»£«X  ja«iOi  it€>tiS  blod  XXJtW     ,6«7Z&9l> 
!•  ■•■*il*flOllJto?)qa  ba&G     .aXqase  lol  a^i*.'     .♦iifseeiq  fteileefc  x^fl  i» 
Slisifi  xXJ^«X^9q8  tfladjtfci  XXlw  ®w  daoo  d-jjoridl.     ,bahsi  al  r>yssi  wotj  rf»t 
(,^A  ,xM  ^t&G.  ^-f'dd   •ooH)      ,»©iiq  s^^oiip  fcas  eXqiaae 
MHoQffs  gJfifH  od  ej;^  ilaA     ,(anis4aa«  "ajiiaea  wjiriofiM* )" 
XfioXidtieXS'  )     .a;fflaceilgp<ii  JU,^— fftt  iwrr  d-Jl  od  afloidBtaftacgooeTC 
aglil'Oflxa  vod  oo  >Xqigla  wod  ■wd'^aat  rtj     (aialsaaBm  •snirtx/doa'iwaeM 
"iil"-^-*  t — ^  t;r,hinr  rfB^^Tnirp  t1  rTwrir-r  ,|iTff  ytm  IfffilJtfnlrPVT  -rrrf 

(♦aiflo  GolXsd, 


Julius  Glacser,  who  had  for  several  yeai's  been  plant  super- 
intendent for  defendant,  testified  that  he  and  other  members  of  its* 
eng;ineering  department  had  read  the  advertisements  appearing  in  the 
foregoing  technical  periodicals,  and  were  seeking  a  source  through 
which  they  could  obtain  relays  suitable  for  their  purpose.  According- 
ly they  called  the  plaintiff  corporation,  which  sent  A.  J«  Steere, 
Its  sales  engineer,  to  defendant's  plant,  in  the  latter  part  of  1938. 
One  of  the  machines  had  been  built  and  was  operating  in  defendant's 
plant,  but  Y/ithout  a  relay,  and  Glasser  explained  its  mechanism  to 
Steere,  and  asked  for  a  recoEimendation  as  to  the  type  and  style  of 
relay  adaptable  to  that  particular  machine,  Steere  examined  the 
circuit  and  unit  in  operation,  and  assured  Glasser  that  his  company 
could  make  and  deliver  a  relay  for  such  an  instrumsnt.  aiasser 
"indicated  the  fimcticn  of  the  machine  [and]  ga/e  him  [Steere]  its 
electrical  values."  Shortly  thereafter  plaintiff  sent  a  pair  of 
relays  t©  defendant's  plant,  known  as  "break-bef ore-make"  relays, 
*which  means  that  the  upper  contacts  disconnect  before  the  lower 
sat  connects,"  Upon  installation  of  these  relays  it  was  found  that 
the  lights  flickered,  and  on  examination  it  was  disclosed  that  the 
leaves  -supporting  the  contacts  were  not  properly  adjusted,  with 
the  result  that  the  green  light  flickered  or  did  not  go  on,  and 
t]rier<«fore  the  saachine  could  not  be  used,  X   week  later  Glasser 
called  Steere,  who  came  to  defendant's  plant,  and  suggested  "that 
he  and  Mr,  Gold,  one  of  our  engineers,  take  the  head  of  the  machine 
to  the  "ruardlan  plant  to  be  examined  further  by  their  sngineers,  I 
discussed  fully  with  Mr.  Steere  the  technical  applications.  He 
indicated  he  knew  relays,-'  Thereafter,  early  in  January  1939* 
plaintiff  sont  more  relays  of  the  same  type  to  defendant's  plants 
They  still  presented  difficulties  and  had  to  be  adjusted,  and 
Glasser  so  advised  Steere,  and  suggested  that  plaintiff  check 
the  relays  fully  before  shipping  them.  He  testified  that  he 
had  told  Steere,  at  their  first  meeting,  that  defendant  wanted 
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a  relay  which  could  be  installed  ijn  the  isachine  without  any  adjust- 
ment, and  Steepe  assured  hia  tliat  plaintiff  could  supply  such  a  unit. 
The  type  of  relay,  as  modified,  was  an  iiBprovement  over  the  original 
type  but  still  required  slight  adjustment,  and  after  defendant  again 
indicated  its  dissatisfaction,  farther  discussions  were  had,  result- 
ing in  a  third  type  of  relay  whieh  eliminated  considerable  chattering, 
but  still  had  to  be  adjusted  on  defendant's  assembly  line  in  the 
course  of  production,  which  began  in  March  or  April,  1939« 

Several  weeks  after  the  new  type  waving-aa chines  had  baen 
shipped,  many  of  them  were  returned  by  defendant's  customers.  Upon 
examination  it  was  found  that  the  spring  leaves  of  the  relays  would 
not  hold  their  position,  and  Glasser  explained  the  major  difficulties 
with  the  relays  as  follows:  "(1)  the  contacts  would  becoMa  sharred 
and  show  signs  of  rings  and  imperfecc  connection  due  to  arcing;  (2) 
sponginess  or  looseness  in  the  pile-ups  whieh  wpport  the  leaves; 
and  (3)  the  position  of  the  leaves  was  changed*"  He  testified  that 
these  particular  defects  could  not  be  found  by  an  ordinary  prelimi- 
nary inspection,  and  were  discovered  only  by  taking  several  relays 
apart  and  examining  them  closely  when  the  return  of  the  machines 
became  a  problem.  Based  upon  his  education  and  practical  experience^ 
Glasser »s  opinion  was  that  the  type  of  relays  made  and  delivered  by 
plaintiff  would  not  stand  up  under  eontinu<=5<i  operations  in  the  hands 
of  customers;  that  "the  contacts  have  not  been  properly  handled,  and 
the  construction  of  the  pile-up  is  such  as  to  allow  srirfaee  defects 
and  conditions  which  create  difficulty  after  the  relay  is  in  the 
field,"  Following  the  return  of  asany  machines  shipped  to  its  custo- 
mers, defendant  bought  other  relays  from  Autoiaatic  Electric  Company 
(sample  of  which,  together  with  the  type  of  relays  suDiaittoA  and 
made  by  plaintiff,  -was  introduced  in  evidence),  and  installed  them 
In  its  machines.  The  fuDction  of  the  new  relays  purchased  was 
exactly  the  same  as  those  manufactured  by  plaintiff,  and  Glasser 
testified  that  they  had  no  complaints  aiKi  that  the  Automatic 
llectric  Company  relay  functioned  satisfactorily  for  the  purpose 
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for  which  it  was  used.  Defendant »s  counsel  says  th&t  of  the  1^00 
machines  skipped  to  its  customers,  over  1454-  were  returned  as 
defective,  and  the  reports  made  by  the  inspection  department  so 
indicated.  Reno  Andreotti,  an  assembler  and  inspector  of  returned 
goods  at  defendant's  plant,  testified  that  his  examination  showed 
90  per  cent  of  tha  machines  "had  relay  trouble.  The  contact  springs 
were  warped  and  loose,  or  couldnH  make  contact,  or  were  corroded. 
As  a  result  the  lif^hts  flickered  on  and  off."  On  oral  argument 
plaintiff  sought  to  explain  the  difficulties  encountered  in  the 
operation  of  its  relays  by  stating  that  defendant  isade  some  adjust- 
ment before  installing  the  relays,  which  accounted  for  their  failure 
to  stand  up  in  actual  operation,  and  that  many  of  the  machlrwss  were 
returned  because  of  defects  other  than  in  the  relays.  However^ 
Andreotti  testified  that  attempts  had  been  made  to  adjust  the 
relays  in  returned  machines  by  tightening  the  tension  of  the  springs 
with  pliers,  but  that  such  adjustment  remedied  the  defect  only 
temporarily^  and  "They  just  dldnH  hold  their  position  "^^^t^     Ths 
springs,  either  the  top  or  bottom,  were  bent  and  were  not  making 
the  right  contact.  The  warping  was  not  due  to  the  adjusting  of 
the  relays  by  straightening.  That  was  the  only  adjustment  we 


From  an  examination  of  the  record,  and  especially  of  the 
numerous  inspection  sheets  introdueed  in  evidence,  no  other  con- 
clusion can  fairly  be  reached  than  that  the  relays  manufactured  by 
plaintiff  were  defective,  either  in  material  or  construction,  er 
both,  and  that  they  could  not  be  used  satisfactorily  or  for  any 
length  of  time  in  defendant's  machines.  The  relays  ultimately 
purchased  from  Automatic  Electric  Company  were  of  better  construc- 
tion and  design,  proved  imiformly  satisfactoiTr,  and  were  free  from 
any  of  the  defects  found  in  plaintiff's  relays. 

Plaintiff  does  not  seriously  question  the  failure  of  its 
relays  to  operate  satisfactorily  in  defendant's  machine.  It  tried 
its  ease  on  the  theory  that  it  delivered  the  relays  on  written 
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orders  of  the  defendant  in  accordance  with  samples  previously  fur- 
nished; tiiat  the  merchandise  was  received,  inspected,  installed  and 
adjusted  ^y  defendant  and  retained  for  more  than  a  reasonable  time 
after  an  opportiinity  for  inspection  had  been  afforded;  and  that 
there  can  be  no  implied  warranty  of  fitness  for  the  purpose  intended 
in  the  sale  of  an  article  by  sample.  The  court  evidently  adopted 
plaintiff's  view.  An  examination  of  the  pleadings  and  record  does 
not  sv.stain  that  tfiieory  of  the  case.  Plaintiff's  statement  of  claim 
merely  alleges  in  three  niuabered  paragraphs,  without  designation  as 
counts,  a  claim  for  a  balance  of  $766,72,  allegedly  due  (1)  for  goods, 
wares  and  merchandise  sold  and  delivered  at  the  special  request  of 
defendant,  (2)  for  goods,  wares  and  merchandise  specially  manufactured 
on  defendant's  instructions  and  delivered  to  defendant,  and  (3)  on  an 
account  stated.  Defendant  moved  to  strike  the  statement  of  claim  on 
the  ground  that  (1)  it  failed  to  allege  whether  the  sale  was  by 
sample,  description  or  otherwise,  (2)  it  failed  to  allege  the  special 
instructions  for  manufacture,  and  (3)  no  date,  time  or  place  was 
alleged  as  to  the  purported  account  statedj  but  the  court  overruled 
defendant's  Motion,  and  It  then  filed  an  affidavit  of  defense  and 
courlsrcl/'iiE,  as  amended,  wherein  it  denied  in  Igjaee  verba  the 
allegations  of  the  statement  of  claim,  and  averred  specifically 
(1)  that  the  goods  in  question  were  complete  electrical  units  called 
relays,  manufactured  by  plaintiff  for  installation  in  permanent 
waving  machines  manaXactured  by  defendant;  that  the  relays  were 
expressly  and  impliedly  warranted  to  be  fit  for  the  specific  purpose 
for  which  they  were  to  be  used;  that  the  goods  were  defective  in 
specified  respects;  that  when  defendant  notified  plaintiff  of  these 
defects,  plaintiff  tried  to  correct  them  and  offered  to  take  back  the 
relays  without  charging  therefor,  but  refused  to  pay  damages;  (2) 
that  plaintiff  expressly  warranted  its  relays  could  be  used  In  de-» 
fendant's  machines  without  adjustment,  and  breached  this  warranty, 
because  they  could  net  so  be  used;  and  (3)  that  plaintiff  expressly 
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warranted  Its  relays  were  of  the  best  materials  and  vrorkmanshlp, 
when,  in  fact,  they  were  aot,  and  were  defective  as  alleged ♦ 
Plaintiff  did  not  answer  any  of  these  material  allegations,  and 
when  defendant  moved  for  judgment  on  the  pleadings  before  the 
beginning  of  the  trial  on  the  ground  that  plaintiff  did  not  ansirer 
any  of  the  allegations  relating  to  warranties  and  thereby  confessed 
the  same,  the  motion  was  overruled.  Defendant's  counterclaim  con- 
tains allegations  similar  to  those  in  its  affidavit  of  defense, 
Plaintifr's  answer  to  the  co\interclaim  denies  all  of  defendant's 
material  allegations  with  respect  to  the  defects  and  inadequacy  of 
the  relays  sold  and  delivered  to  itj  denies  that  defendant  notified 
it  ©f  any  defects  or  breach  of  warranty  within  a  reasonable  time; 
avers  that  its  offer  to  take  back  any  alleged  damaged  relays  was  a 
bona  fide  attempt  on  Its  part  to  adjust  matters  out  of  courtj  that 
under  the  law  and  statutes  it  was  defendant's  duty,  within  a  reason- 
able time,  to  inspect  the  various  shipments  of  relays  and  either  to 
accept  or  reject  themj  and  that  the  items  of  damage  claimed  by 
defendant  were  not  contemplated  by  the  parties  in  their  original 
contract*  In  none  of  the  pleadings  does  plaintiff  dei^r  the  alle- 
gations with  respect  to  the  express  and  implied  warranties  and 
breach  thereof  alleged  in  defendant's  affidavit  of  defense  and 
counterclaim,  and  there  can  be  little  doubt  that  the  claimed 
warranties  were  made  by  plaintiff.  Its  catalog,  which  was  intro- 
duced in  evidence,  contains  the  following  foreword:  "To  give  you 
what  you  want,  in  the  way  you  want  is  Guardian's  fundamental 
principle.  Relays  as  shown  in  the  catalog  are  only  a  meager 
visualization  of  the  many  ingeniously  engineered  devices  available, 
or  on  the  drafting  board.  Consistent  performance.  Proven  depend- 
able service,  product  quality,  trouble  free,'^  On  page 5  of  the 

catalogue  appears  the  following  guarantees  "Guardian  controls 

to 
are  constructed/  give  efficient  and  reliable  service  with  a 

minianiT^  Of  maintenance,  and  are  guaranteed  against  all  defects 
in  manufacture,"  These  guarantees  had  undoubtedly  been  called 


«aO" 
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t©  defendant's  attention,  because  Steere  testified  that  when  he 
first  called  at  defendant's  plant,  "T  took  out  a  catalog,  showed 
him  we  manufactured  them,  gave  him  an  idea  of  what  tliey  looked 
like,  ***  Then  we  looked  through  the  relays  in  the  catalog  and 
he  selected  one  he  felt  would  fill  the  bill«"  Moreover,  the 
court,  in  its  ruling  on  propositions  of  law,  also  found  that 
the  claimed  warranties  had  been  made  'by  defendant,  but  held  tliem 
t©  be  inapplicable,  presumably  upon  the  theory  that  the  transaction 
between  the  parties  constituted  a  sale  by  saaple.  It  therefore 
appears  that  plaintiff  expressly  warranted  its  goods,  as  shown 
by  the  evidence,  admitted  by  the  pleadings  and  found  as  a  proposi- 
tion of  law  by  the  court,  and  the  testimony  disclo3<5s  beyond  a 
rational  doubt  that  these  warranties  and  guarantees  were  not 
complied  with. 

The  remedies  for  breach  of  warranty  are  prescribed  iR 
section  69  of  the  Sales  Act,  chapter  121-1/2,  Illinois  Revised 
Statutes  1941,  which  contains  the  following  provisions:  "(1) 
Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may, 
St  his  election  -  (a)  Accept  or  keep  the  goods  and  set  up  against 
the  seller,  the  breach  ©f  warranty  by  way  ©f  recoupment  la  diminxi- 
tion  or  extinction  of  the  price,  (b)  Accept  ©p  keep  the  goods 
and  maintain  an  action  against  the  seller  for  damages  f©r  the 
breach  ©f  warranty,"  Defendant  claimed  tiiese  rights  in  its 
defense  and  counterclaim,  and  was  entitled  to  the  remedy  prescribed 
by  the  statute. 

The  theory  upon  which  the  case  was  decided,  sale  by  sample, 
is  not  supported  by  the  evidence.  The  ne^ly   designed  machine  '^s 
BCvel  in  its  field  and  had  noi  been  marketed  by  any  other  manufac- 
turer. It  required  a  relay  which  would  automatically  indicate  the 
required  heat  for  waving,  hy  means  of  green  and  red  lights.  Plain- 
tiff held  itself  out,  through  statements  in  its  catalogue  and  by 
means  of  advertising  and  oral  representations,  as  being  expert  in 
designing  and  making  relays  of  guaranteed  quality  and  workability 
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i^  •t&tJLbsU  xU.£oii&mo;tUiA  bXx/ow  /ioliiw  x*^^^  a  B«*tlj^pen  J-J     «i9Tj3:f 

-OlflX^  ,%idztL  ben.  baa  iieeis  lo  eazma  xd  »8ixiTBW  10I  ;tsesi  bstlirp©*! 

-7;cr  biZfi  9i;soX6*&9  til  ai.  BiaBsmi&ie.  xisxroiil^f  ^ctx/o  IXesil  bisil  llJt:f 
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for  various  purposes,  and  its  representation  that  it  could  make 
articles  suitable  for  defendant's  machine,  with  the  operation  of 
which  it  became  thoroughly  familiar,  amounted  to  a  warranty.  The 
relays  submitted  and  manufactured  were  defective  and  would  not 
serve  the  purpose  for  which  they  were  intended.  It  does  not 
follow,  from  the  fact  that  defendant  installed  them  in  its 
machines,  that  it  inspected  and  approved  them,  or  that  the 
transactioa  constituted  a  sale  by  sample,  because  the  evidence 
Is  clear  that  the  defects  were  latent  and  could  not  be  discovered 
until  the  machine  had  been  in  operation  over  a  period  of  time. 
Whether  the  difficulties  encountered  in  the  overwhelming  number 
of  machines  returned  were  due  to  defects  in  design  or  material, 
or  both,  is  of  secondary  importance.  The  controlling  circumstance 
is  that  the  relays  would  not  work,  and  the  warranty,  express  or 
implied,  of  their  fitness  for  the  purpose  intended  was  therefore 
breached.  Plaintiff's  contention  that  the  merchandise  was  retained 
more  than  a  reasonable  time  after  an  opportunity  for  inspection 
thereof  had  been  afforded,  is  untenable,  because  the  defects 
could  be  and  were  discovered  only  after  a  period  of  operation. 
By  reason  of  the  failure  of  the  relays  to  accomplish  the  purpose 
for  which  they  were  made,  plaintiff  is  forced  to  rely  on  the 
theory  of  sale  by  sample;  it  could  not  recover  on  any  other.  But 
in  view  of  our  conclusion  that  the  transaction  does  not  fall  within 
that  theory  under  the  facts  of  the  case,  we  think  the  judgment  on 
plaintiff's  statement  of  claim  was  erroneously  entered. 

Defendant's  counterclaim  for  damages  is  based  on  the 
expense  incurred  in  crating,  reassem oling,  ad,lusting  and  trans- 
porting defective  machines  returned  by  its  customers.  As  here- 
tofore stated,  defendant  had  developed  its  remote  control  waving 
machine  late  in  1938,  and  accelerated  production  thereof  for  the 
purpose  of  meeting  its  sales  demands  to  March  or  April  1939» 

In  the  interim  efforts  were  made  to  perfect  a  suitable  relay,  ¥tlt 
without  success;  nevertheless,  defendant  installed  plaintiff's 
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relays  in  many  of  its  machines  and  sent  them  to  its  customers,  Vtich 

of  the  difficulty  resulted  from  ha-ste  in  yielding  to  what  plaintiff's 

counsel  designate  as  "great  sales  pressure."  The  disclosure  of  the 

defects  which  caused  so  many  machines  to  be  returned  by  customers, 

covild  undoubtedly  have  been  ascertained  by  a  more  leisurely  process 

of  testing  and  assembling  in  defendant's  plant,  and  the  return  of  so 

many  machines  was  undoubtedly  caused  by  hnrried  shipments  made  before 

the  defects  could  be  definitely  discovered.  Under  the  circumstances 

we  think  plaintiff  should  not  be  charged  with  the  e:.pense  incurred 

in  crating,  reassembling  and  transporting  the  returned  o&chines» 

Accordingly,  the  judgment  of  the  Municipal  court  with 

respect  to  plaintiff's  claim  is  reversed,  aiKi  since  the  cause  was 

tried  without  a  jury  and  no  useful  purpose  would  be  served  "by 

remanding  it  for  another  trial,  judgment  is  entered  here  for 

defendant  azid  against  plaintiff  for  costsj  and  as  to  defendant's 

counterclaim,  the  judgment  of  the  Municipal  court  is  affirmed* 

JUDGMENT  WITH  RBSPECT  TO  PLAINTIFF »S 
CLAIM  REVERSED  AID  JUDGIENT  BERE  FOR 
DEFENDANT;  JUUGMBlfT  WITH  RESPECT  TO 
DEPENDANT'S  GOUNT^'IRCLAIM  AFFIRMED, 

Sullivan,  P.  J.,  and  Seanlan,  J.,  concur 9 


d&ti!&  ^si€moiusi}  ait  oi  trnd-i  ia&s  ixi&  aaaiifofifli  e;tl  *!S:o  xaais  at  &x&l«i 
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,.^'^*^*^   )   "'"^--.^.JJOOK  COUHTY, 
CHARLOTTE  ALLBORG  et  al.,      ) 
Appellees.       ) 

m,   JUfTICB  FRIEND  DSLIVSRED  THE  OPINIOH  OF  THE  CC 

This  is  the  second  appeal  taken  by  plaintiffs  from  decreel 
entered  against  them  in  proceedings  arising  from  the  liquidation  of 
the  Englewood  State  Bank,  which  was  closed  by  the  auditor  of  public 
accounts  June  22,  1932*  Trupp  v.  Snglewood  State  Bankf  307  111, 
App.  258,  sets  forth  fully  the  facts,  pleadings  and  issues  Involved 
in  the  first  appeal.  After  the  bank  was  closed,  plaintiffs  in  this 
suit,  together  with  Rose  C,  Trupp,  filed  a  complaint  in  the  Circuit 
courtjto^  enforce  the  constitutional  liability  of  the  shareholders 
of  the  bank.  Various  amendments  were  filed  and  the  case  proceeded 
to  hearing  under  an  amended  and  supplemental  bill  filed  December  17, 
1932  which  asked  the  court  inter  alia  to  "ascertain"  (1)  who  were 
the  stockholders  of  the  bank,  not  only  at  the  date  it  closed  but 
prior  thereto,  and  (2)  the  extent  of  the  liability  of  such  stock- 
holders respectively  to  creditors  of  the  bank  under  section  6  of 
article  XI  of  the  state  constitution.  The  National  Republic  Bancor- 
poration  was  named  defendant,  along  with  numerous  individual  share- 
holders. The  cause  was  put  at  issue  and  referred  to  a  master.  Pur- 
suant to  hearings  had  from  time  to  time,  the  liability  of  various 
defendants  was  fixed  or  compromised  on  recommendation  of  the  master, 
and  decrees  were  entered  accordingly.  One  of  these  decrees,  entered 
December  28,  1934,  found  Bancorporation  to  be  holder  of  I89O  shares 
of  the  Snglewood  Bank  and  fixed  its  liability  as  such  at  $189,000; 
It  also  ascertained  and  fixed  the  liability  of  the  individuals  who 
wtre  joined  in  that  suit  as  defendants  at  the  siims  specified  in  the 
decree. 

Under  the  eighth  amendment  filed  April  23,  1937,  about  2$ 
months  after  the  decree  was  entered,  plaintiffs  for  the  first  time 
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sought  to  have  a  further  and  additional  liability  decreed  against 
some  1250  parties  who  were  stockholders  of  Bancorporatlon,  on  the 
ground  that  their  stockholdings  In  that  corporation  warranted  a 
finding  that  they  were  the  real  owners  of  shares  in  First  Englewood 
State  Bank.  They  alleged  that  the  filing  of  the  eighth  amendment  was 
"•necessitated  by  facts  coming  to  the  knowledge  of  plaintiffs  and 
their  attorneys  and  events  transpiring  subsequent  to  the  filing  of 
the  amended  and  supplemental  bill  of  complaint,'"  The  events  re- 
ferred to  were  the  filing  of  an  involuntary  petition  in  bankruptcy 
against  Bancorporatlon  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  and  its  adjudication  of  bank- 
ruptcy on  Lay  I6,  1933>  which  was  some  18  months  prior  to  the  entry 
of  the  decree  on  December  28,  1934-,  With  respect  to  these  circum- 
stances we  said,  in  our  former  opinion,  that  "Obviously,  the  proceed- 
ing against  the  individual  sliareholders  of  Bancorporatlon,  instituted 
long  after  the  entry  of  the  decree  adjudicating  Bancorporatlon  to  be 
the  holder  of  1,890  shares  of  capital  stock  of  the  Snglewood  Bank, 
was  designed  to  hold  the  individual  shareholders  of  Bancorporatlon 
liable  for  this  indebtedness  because  the  insolvency  of  Bancorporatlon 
indicated  that  no  part  of  the  $189,000  .judgment  could  be  recovered 
from  the  corporation.  It  is  noteworthy,  however,  that  the  pendency 
of  the  bankruptcy  proceeding  against  Bancorporatlon  was  known  to 
plaintiffs  before  the  entry  of  the  decree  and  the  record  of  the  bank- 
ruptcy court,  including  the  books  and  accounts  of  Bancorporatlon,  were 
open  to  inspection  of  plaintiffs  and  other  creditors  and  afforded  them 
the  right  of  examination  of  all  facts  concerning  its  affairs," 

Of  the  1250  persons  who  were  made  parties  to  the  eighth 
amendment,  %   were  originally  shareholders  of  the  Englewood  Bank  who 
acquired  Bancorporatlon  stock  through  exchange  of  their  original 
ownership  of  stock  in  the  Englewood  Bank,  Their  liability  was 
adjudicated  by  one  of  the  decrees  entered  in  the  stockholders' 

liability  proceeding,  and  they  were  ordered  to  pay  an  assessment 

Bank 
for  the  period  during  which  they  held  Englewood/stock.  The  remaining 
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defendants,  about  1200  in  number,  were  not  originally  shareholders 

of  the  Englewood  Bank  and  were  not  made  parties  until  more  than  two 
years  after  the  entry  of  the  decree  December  28,  1934, 

The  theory  upon  which  it  was  sought  to  impose  liability 
against  the  12^0  shareholders  was  that  by  reason  of  their  ownership 
of  stock  in  Bancorporation,  they  were  imputed  to  have  had  knowledge 
that  that  company  was  organized  and  operated,  as  alleged  in  the 
eighth  amended  complaint,  for  the  fraudulent  and  illegal  purposes 
•f  operating  a  general  banking  system,  in  violation  of  th«  Illinois 
statute,  rendering  all  its  acts  and  doings  ultra  vires;  that  the 
shareholders  were  to  be  regarded  as  partners,  charged  with  knowledge 
of  the  facts j  and  that  the  owners  and  holders  of  shares  of  the  capital 
stock  of  Bancorporation  were  the  actual  and  beneficial  holders  and 
owners  of  I890  shares  of  the  capital  stock  of  the  Englewood  Bank 
standing  of  record  in  the  name  of  Bancorporation,  which  was  intended 
as  a  mere  agency  or  instrumentality  for  enabling  the  shareholders  to 
operate,  dominate  and  control  the  ^glewood  Bank,  the  capital  stock 
of  which  was  nominally  held  by  Bancorporation, 

The  defendants  in  that  proceeding  filed  various  motions  to 
dismiss  the  amended  and  supplemental  complaint,  upon  the  ground 
that  the  final  decree,  entered  in  that  proceeding  on  December  28^ 
1934,  determined  and  ascertained  the  stockholders  of  the  Englewood 
Bank,  which  included  Bancorporation  as  the  holder  of  I89O  shares, 
and  fixed  their  liabilities  as  such|  that  the  action  of  plaintiffs 
/  in  procuring  a  judgment  against  National  Republic  Bancorporation 
i   constituted  an  election  by  creditors  of  the  First  Englewood  State 
1 1    Bank  of  Chicago  to  hold  Bancorporation  responsible  for  the  liability 
I  imposed  upon  it;  that  they  were  therefore  estopped  from  asserting  lia- 
'  bility  against  the  defendants  named  in  the  amendments  and  supplements; 
that  the  decree  of  December  28,  1934  constituted  an  adjudication  of 
the  fact  that  Bancorporation  and  not  defendants  were  the  owners  of 
the  1890  shares  of  Englewood  Bank  stock  in  question;  and  that  the 
court  was  without  jurisdiction  or  power,  after  the  lapse  of  more 
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than  two  years,  to  modify  its  decree  so  as  to  fix  a  further  and  addi- 
tional liability  against  the  individual  stockholders  of  Bancorporation* 
The  motions  to  disndss  the  ainendii»ent  and  supplements  were  sustained, 
and  a  decree  of  dismissal  was  entered,  from  which  an  appeal  was  per- 
fected by  plaintiffs.  On  November  26,  1940  we  affirmed  the  decree  of 
the  Circuit  court  in  Trup,^  et  al^  v.  Fj.rst  Englewood  State  Bank^  supra, 
holding,  among  other  things,  that  since  a  decree  for  stockholders' 
superadded  liability  had  been  entered  against  Bancorporation,  plain- 
tiffs could  not  later  amend  their  complaint  to  charge  individual  stock- 
holders with  the  liability,  the  t«rns  having  expired,  depriving  th© 
court  of  jurisdiction  and  power  to  reopen  the  case. 

On  December  10,  19^1,  more  than  nine  years  after  the  closing 
of  the  Englewood  Bank  and  the  filing  of  the  original  complaint  in  the 
Circuit  court  and  without  leave  of  that  court,  plaintiffs  lodged  the    ' 
present  complaint  in  the  Superior  court  of  Cook  county,  making  sub- 
stantially the  same  allegations  as  were  set  forth  in  the  amendments 
which  were  dismissed  for  want  of  equity  by  the  Circuit  court  in  July 
1938*  »«d  seeking  the  same  relief.  The  complaint  makes  no  reference  to 
the  former  proceedings  in  the  Circuit  court,  nor  did  plaintiffs  seek 
to  s«t  aside  the  adjudications  contained  in  the  decree  of  that  court. 
The  motions  of  the  several  defendants  to  dismiss  the  complaint  in  the 
instant  proceeding  were  sustained  by  the  Superior  court,  the  cause  was 
dismissed  for  want  of  equity,  and  plaintiffs  have  taken  an  appeal  from 
that  decree. 

Plaintiffs  take  the  position  that  our  former  decision  in  Trupp 
V.  Englewood  Statue  Ban^Cy  supra j  was  not  res  adjudicata  as  to  their  cause 
of  action  iin  this  proceeding.  Although  our  decision  rested  primarily 
on  the  lack  of  power  or  jurisdiction  of  the  Circuit  court  to  amend  or 
modify  its  decree  after  two  years,  we  also  discussed  and  deterrained 
the  finality  of  the  decree  with  respect  to  the  ownership  of  the  stock 
as  follows:  "The  decree  of  December  28,  1934,  adjudicates  the  fact 
that  Bancorporation  was  the  owner  of  the  stock  in  question,  and  orders 
It  and  other  defendants  named  therein  to  pay  to  the  receiver  within 
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10  days  from  the  date  of  the  entry  of  the  decree,  the  sums  speci- 
fied, 'in  satisfaction  of  their  respective  constitutional  superadded 
liabilities,  as  stockholders  of  said  First  Bnglewood  State  Bank  of 
Chicago,  upon  those  shares  of  stock  held  by  them  as  hereinbefore  and 
hereinafter  set  forth,*  That  adjudication  had  all  the  characteristics 
of  a  final  decree,  and  it  would  manifestly  be  inconsistent  for  the 
court,  more  than  two  years  later  in  the  same  proceeding,  to  adjudge 
that  the  individual  shareholders  of  Piancorporation  are  the  'true 
owners  of  the  stock,'  ■»*^**  The  decree  adjudicating  Bancorporation  to 
be  the  owner  of  1,890  shares  of  stock  of  the  Englewood  Bank  was  pro- 
cured by  plaintiffs  in  a  cause  instituted  by  them.  It  was  the  decree 
they  sought  and  obtained  and  we  see  no  valid  reason  why  they  should 
be  permitted,  after  the  lapse  of  more  than  two  years,  to  have  it 
changed  or  supplemented  so  as  to  create  a  new  liability  against 
numerous  individuals  which  would  be  inconsistent  with  the  findings 
of  the  decree." 

If  we  were  sound  in  our  conclusion  that  no  valid  reasons 
existed  why  plaintiffs  should  have  oeen.  permitted,  after  the  lapse 
of  more  than  two  years,  to  change  or  supplement  the  original  decree 
in  a  direct  action,  it  is  difficult  to  conceive  why  plaintiffs,  more 
than  nine  years  after  their  original  action  was  instituted  and  seven 
years  after  decree  was  entered,  should  be  perndtted  to  assert  a  new 
liability  against  numerous  individuals,  inconsistent  with  the  find- 
ings of  the  decree  in  the  former  suit. 

Plaintiffs'  counsel  argue,  however,  tliat  both  the  record 
owner  and  the  real  owner  of  bank  stock  in  Illinois  uiay  be  held  liable 
and  decrees  entered  against  them  upon  the  same  stock,  although  there 
can  be  but  one  satisfaction.  They  rely  principally  upon  Anderson 
T.  Atkinson,.  22  Fed.  Supp.  853.  It  seems  to  us  to  be  a  sufficient 
answer  to  this  contention  to  revert  to  our  former  opinion,  wherein 
we  pointed  out  that  the  decree  adjudicating  Banc or por at ion  to  be  the 
owner  of  I89O  shares  of  Englewood  Bank  stock,  was  procured  by  plain- 
tiffs in  a  cause  instituted  by  them  and  that  it  was  the  decree  they 
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sought  and  obtained.  Having  obtained  that  adjudication  through 

their  own  initiative,  they  should  not  be  permitted  to  obtain  a 

decree  against  the  numerous  Bancorporation  shareholders,  which 

would  be  entirely  inconsistent  with  the  findings  of  the  former 

by 
decree,  Anderson  v.  Atkinson^,  supra .  the  decision  relied  upoi^plaln- 

tiffs,  was  one  of  a  series  of  suits  filed  by  Anderson,  receiver  of  the 
National  Bank  of  Kentucky,  against  the  shareholders  of  Banco-Kentucky 
Company,  which  operated  in  that  state.  The  principal  suits  were  filed 
in  the  Federal  courts  of  Kentucky,  Anderson  v^  Atkinsoi^  was  a  sepa- 
rate proceeding  filed  against  a  nuinber  of  shareholders  who  resided  in 
this  state.  The  district  judge  held  that  a  suit  in  equity  would  lie 
against  real  owners  of  stock  of  an  insolvent  national  bank,  of  which 
the  stockholding  company  was  the  record  owner,  for  accounting  as  to 
liability  on  the  statutory  assessment  on  stock.  In  the  main  juris- 
diction filed  by  Anderson  the  Federal  courts  in  the  following  decisions 
held  that  the  shareholders  of  the  holding  companies  were  not  liable, 
Andersen  v.  Abbott,  32  Fed,  Supp,  328,  affirmed  in  Anderson  v.  Abbott. 
127  Fed,  (2d)  696,  Subsequently  certiorarj.  was  granted  by  the  Supreme 
Court  of  the  United  States  tram   the  decision  reported  in  127  Fed,  (2d) 
696^  and  the  case  was  argued  orally  in  the  spring  of  I943,  After  the 
court  had  the  matter  imder  advisement  for  some  time,  it  requested 
further  oral  argument  on  its  own  motion  and  continued  the  cause  to 
the  October  I943  term  of  the  court. 

The  decision  of  the  district  judge  in  Anderson  v^  Atkinson 
i3  predicated  largely  upon  the  holding  in  Continental  Hational  Bank  & 
Trust  Co>  T.  Q'Neilj.  82  Fed,  (2d)  65'0,  and  counsel  for  defendants 
point  out  that  the  decision  in  the  O'Heil  case  was  based  upon  federal 
statutes  providing  for  two  separate  causes  of  action.  In  Illinois, 
however,  there  is  only  one  liability  and  that  is  fixed  by  the  con- 
stitution against  the  shareholders,  (Art^  XI,  sec,  6,)  Moreover^ 
as  heretofore  pointed  out,  the  original  suit  at  bar  filed  against 
the  shareholders  of  Bancorporation,  asked  that  the  court  "ascertain" 
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the  stockholders  of  the  Englewood  State  Bank,  and  the  decree  of 

December  28,  1934  ascertained  and  determined  that  very  fact.  This, 

we  think,  constitutes  an  adjudication  of  the  question  then  presented « 

those 
If  plaintiffs  had  originally  sought  to  fix  liability  against/whom  they 

designate  to  be  the  real  owners  of  Bancorporation,  instead  of  the  cor- 
poration itself,  a  different  question  might  have  been  presented,  but 
that  remedy  is  no  longer  open  to  them.  Whatever  may  be  the  ultimate 
conclusion  of  the  Supreme  Court  of  the  United  States  in  Anderson  ▼. 
Abbottf  we  think  it  will  not  affect  the  principle  that  after  a  court 
has  ascertained  and  established,  by  its  decree,  the  ownership  of  bank 
stock,  such  question  cannot  be  relitigated  in  another  suit,  especially 
by  the  saae  parties  who  secured  the  former  decree. 

Accordingly,  we  are  of  opinion  that  the  decree  of  the 
Superior  court  dismissing  plaintiffs*  complaint  for  ?/ant  of  equity 
is  in  accord  with  the  law  as  laid  down  in  our  former  opinion  and 
should  be  affirmed.   It  is  so  ordered, 

DSCR3B  AFFIRilED, 

Sullivan,  P,  J.,  and  Scanlan,  J,,  concur^ 
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IRVINO  BILTON, 

Appellee,  ^, 

PURE  PR0T3CTI0N  INSURANCB^^ 
ASSOCIATION,  a  burial  Insurance 
society  incorporated  under  the 
laws  of  the  St^te  of  Illinois, 
4piiellant , 

Iffi^  JtJSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT ^ 

Defendant  appeals  from  a  judgment  in  the  sum  of  $377. 

entered  against  it  and  in  favor  of  plaintiff,  the  named  beneficiary 

in  a  certificate  of  insurance  issued  by  defendant  on  the  life  of 

Joseph  Yuskowieh. 

The  amended  statement  of  claim  alleged  in  substance  that 

defendant,  which  is  incorporated  under  the  laws  of  Illinois  for  the 

purpose  of  issuing  burial  insurance,  executed  a  policy  on  the  life 

of  Joseph  Yuskowich  on  October  1,  1940,  wherein  it  promised  to  pay 

plaintiff,  as  benaficiary,  the  sum  of  $500,  subject  to  the  graded 

benefits,  namely  the  sum  of  $300  if  death  occurred  between  the 

twelfth  and  the  eighteenth  month,  according  to  the  terms  of  the 

policy;  that  the  insured  died  January  31,  1942,  between  the  twelfth 

and  the  eighteenth  month  succeeding  the  issuance  of  the  policy  and 

that  death  occurred  while  the  policy  was  in  full  force  and  effect; 

that  plaintiff  was  the  lawful  son  of  the  insured  and  had  promptly 

paid  all  premiums  due  on  the  policy  upon  receipt  of  premium  notices, 

including  the  payment  of  one  premium  on  February  1,  1942  for  $2,78, 

subsequent  to  his  father's  death,  for  which  he  claimed  a  refund; 

that  plaintiff  had  performed  all  conditions  precedent  entitling  hia 

to  the  payment  of  the  proceeds  of  the  policy,  according  to  its  terms; 

that  more  than  60  days  had  elapsed  since  the  filing  of  a  formal  proof 

of  claim  and  death,  and  that  defendant  had  failed  within  the  time 

provided  by  statute  to  approve  or  disapprove  the  payment  of  the  claim; 

and  that  defendant's  refusal  to  make  payment  was  vexatious  and  without 
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ill  (  i-y  iJi'l'sjus 

(  n  lo  e9fsX 

^xauo;:}  iHt  uo  Moua^o  lim^E  eifisvija'c  cviaiH^  son.; 

Y*i«ioll«ia6cr  l)©mjBfi  srtlJ-  ^Vltial&lq  lo  ibvsl  fll  bits  i'l  ;i&a.tB^B  bsn^jiw 

alll  ©rid^  iio  x^Jtloq  s  fced-cosxs  ^soiSfiiJ/exil  XialrurcT  sntuaEl  lo  saoqix/q 

Xisq  od^  J^eliBOiq  cfl  nieisxfw  ^O+^I  ,1  I9(lo:to0  no  rioJfcwo3C«i/y  riqeeoXi  lo 

6e6sia  e£[;t  oi  So^l^ve  ,00^$  lo  aitfe  «tA:f  ^x*ialt>t.Va9d  &&  ^ItltalBlq 

arid-  neew^eeC  fceiixrooo  rftjesb  li  00£$  lo  mtz  Bd;}  xltasn  ^aJ'jtlanstf 

9di  lo  aflri9^  sriJ  od  sulbnoooa  ^rid^noai  ri^frised^rfgls  sxid^  baa  di1L9vi 

di1lQYi&  edi  aeewied  ^S>^I  ,if  viatffl^"^  &®-tb  b©ii;8i3l  9r(;t  isdif  {X^i^oq 

ba&  x^i-^o^  ^^  lo  eoaBVz&i.  9di  sixlbesooifs  xld^aoiB  diaettMi^le  edt  ba» 

1&0BY19  ba£  90101  IIcl  ni  ajsw  '^oJtloq  oxirf  oXixiw  bei'xwooo  xWasb  dftrid" 

Xldqiaottq  bjari  fcna  bsiueai  sxi:f  lo  ace  lulwsl  ©rid  sjbw  llldnlBlq  i&di 

^esoWon  amluasiq  lo  iqleoei  aoqv  ^oi-Coq  ©d^  no  exib  aaafiiaeiq  lis  bJtsq 

t8^.S$  lol  S4^^X  ,X  icrtBXficf©'^  no  amJtamiq  ©no  lo  ^neunceq  arid  jMttbxjXsxtt 

{boxfldi  £  beolfiXo  erf  lioXdw  io1  ^di&sb  e'ldrid^sl  aid  o^  taeupeidvt 

old  3a±X;fl;tno  ^tasbsoaiq  taoldXbnoo  XXa  baaraolisq  bsri  lli;talsXq  i&di 

lBai9i  zil  oi  jnlbiooofi  ^x^-tloq  ®ri^  lo  abeaooiq  ari^  lo  ;ta»ai^:sq  9di  oi 

looiq  laorzol  n  lo  s^^I-tl  ©rid  aoxxle  bgaq^Xa  bfiri  sx^b  Oc^  aadi  ©lout  ^jatdd^ 

amlit  ari^  atdilrt  bellsl  bad  ioBbaslBb  isdi  bae  ^diseb  ba&  mlslo  lo 

jmJtisXo  arid  lo  ctoacniBq  arid  svortqqBalb  «i:o  avoiqqa  o^  a*JLfCfs;ta  x^  bablvoiq 

;fx;Qrid^lw  baa  auolJaxav  8£W  ^aao^Aq  aiUuB  o;t  Xaexjlai  a  *  ;fiiBba»leb  i/uii  baa 
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reasonable  cause,  hj  reason  whereof  plaintiff  was  entitled  to  reason- 
able attorney's  fees  as  part  of  the  taxable  costs. 

The  defense  interposed  admitted  substantially  all  the 
essential  allegations  of  the  complaint,  except  that  it  was  indebted 
to  plaintiff,  and  averred  by  way  of  defense  that  there  was  a  breach 
of  conditions  of  the  insurance  policy  because  of  the  alleged  misrep- 
resentation by  the  insured  as  to  his  state  of  health  prior  to  the 
issuance  of  the  policy. 

June  15,  194-2  plaintiff  made  a  motion  that  the  affidavit 
of  merits  be  stricken,  that  he  be  given  leave  to  file  his  affidavit 
for  summary  judgment,  and  that  judgment  be  entered  against  defendant 
Instanter.   The  affidavit  for  summary  judgment  set  forth  the  issu- 
ance of  the  policy,  the  provisions  thereof,  the  death  of  the  insured 
on  January  31,  1942,  the  relationship  between  the  insured  and  the 
beneficiary,  alleged  that  all  premiums  on  the  policy  had  been  prompt- 
ly paid,  including  one  in  February  1942  for  $2,78,  which  became  due 
after  the  death  of  insured,  that  all  conditions  precedent  under  the 
policy  were  performed  according  to  its  terms,  and  set  forth  the 
following  provision  of  section  959>  chap,  73*  Illinois  Revised 
Statutes*  relating  to  burial  insuranee  societiesi  "All  claims 
filed  with  a  society  shall  be  approved  op  disapproved  within 
sixty  days  after  receipt  of  due  proof  of  death  and,  if  approved, 
shall  be  paid  within  thirty  days  after  such  approval,"  The  affi- 
davit further  alleged  that  under  section  767  of  chapter  73,  Illinois 
Revised  Statutes,  in  actions  filed  against  companies  for  refusal  to 
pay  upon  demand,  where  it  appears  to  the  court  that  such  refusal  is 
vexatious  and  without  reasonable  cause,  the  court  may  allow  reason- 
able attorney's  fees.  It  alleged  that  on  April  11,  1942,  more  than 
60  days  after  the  filing  of  formal  proof  of  death,  plaintiff  by 
registered  mall  advised  defendant  that  because  of  its  failure  to 

disapprove  his  claim  within  the  time  provided  by  statute  the  claim 
was  then  Immediately  due  and  payable,  and  because  of  defendant »s 
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Slid  lis  YlIs^JCi3J^«cfiE;e  bs^iiziibs  be&oqiBiisl  ««fl«l»fc  ad^ 
".qeialm  &©3sXIs  9ri;f  to  BZVBOBd  x^^^oc  «»«fi*tsrEflX  ad^  lo  nttotStbaoti  1o 
*ivfi6i^»  «fd'  #i8d[*^  stDliesB.  a  el>^iB  llXd-fliJsXq  SiA^X  »^X  anirX. 

fc^tweni  SiU  xO  ild-BSJb  -wld^  ,lQ8"3»iid'  anoXeXvoiq  erl^  ^ipXXoq  »riJ^  lo  »OiM 

fidd^  boA  b^ntjsal  wii  m'^iM  qldiaoH&lai  etii  <£^?i  tX£,  Ttaacust  no 

-d-qaoiq  fl©»<J  £>Bd  -^olloq  ad.:^  mo  easKlasnq  XXfi  cfsdJ  lisgaXXB  ^xisi-^-t'i^fl^tf 

&x;6  ©nuosd  doXxtiff  ,8^»S4>  lolt  S-^^X  '^^.suicfe'?  nJt  «jao  gxUfiirXofll  ,l)lBq  xX 

9dS  i»bBii  ia®t^0B%q,  smiH^ltmoo  li»  i&di  ^be^aaat  %o  diseb  9di  7e;}^t£ 

tdS  d^iol  j^s  bas  ^Bm.19!^  Ril  oS  zoJibtoQo&  l>9flrxol7»q  9?9w  xo-tXoq 

bSEiv&ii  eXoislXII  ^iS  .qfidc  t^<^?  ncld'o&a  to  flolgivoiq  gniwoXXol 

««LtfiI&  XXA'*     :8»X^eXods  •oaa.'U/&ai:  XaXixtcf  oJ  ;|£U:;^&X97.  «s»;^j:ntfi;t8 

BldiiTf  f)©voiqqBEXJ&  10  fcevo-sqqjs  ©4  XX«ri«  V^Xooa  jb  dtfXw  fceXXt 

^feevoiqqa  11  ,Ma  lUjseb  lo  loo-cq  eub  to  i^qXeoea  TC»;^t£  exab  x*xla 

-itts  efJI     ",X«Toiqqs  itejt/a  iBils  axafe  ^i^iXrid^  JdXrirfXw-  fejt«q  «rf  XXjbi1« 

fionllll  tcV  is^qisda  to  ^d"?  aolio&&  v^bms  ;taxW  bQ%9ll&  rmdS'uO.  ilvsb 

o:i  XjBairiai  not  s»XafiqfijD&  d-amiks*  fceXit  enoiioa  iii  ^E©;fj/:;tB4a  bseivQH 

eJt  XflairiQTt  i(o0«  d^aitt  iijuoo  ed*  ©;>■  siiisqqa,  J^l  Bi&ibi  ^ba&m&b  aoqu  ^aq 

-Aioafiei  woXXb  xa«  iitiq^  Bdi  ^©ftcrBS  eXctaaoejsei  ;^jBOJ<Jlw  ^b  ei/oitBXftv 

fiRdi  enott  ,S*QX  ^XX  XiiqA  ao  ^aiU  l>«a»XXfi  ;^I, .  .loet  $'x9n'xo:^.l&  ©Xtfa 

Xt*  ttlc^ixiaXq  ,ri^«©*  It©  tooTq  Xfitwol  to  gxjXXlt  eri^  isSIa  exsb  06 

Qi  ©wXlat  ail  to  9i«ifao©c(  ;r«l:t  ;rnsiia9l9fc  b9stvba  ll&a  bei&&zt^9i 

ulslo  &di  9Sts:tB:ie  xtf  bttbivoiq  coi^f  ©rfc^  atddtn  oiaXs  eXit  Qvonqq&^-t*) 
e*;f£u£ta9t9f>  to  ©euasscr  £ucxb  ,©Xcfsx»q  &««  »ub  xX©;tslf>9aiaiX  asitt  saw 
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willful  refusal  to  pay  the  proceeds  of  the  polioy  plaintiff  had 
filed  his  suit  and  was  entitled  to  reasonable  attorney's  fees. 

On  June  29,  1942  the  court  entered  summary  Judgment  on 
plaintiff's  motion  supported  by  the  foregoing  affidavit.  There- 
after, on  July  31»  19*2,  the  parties  stipulated  that  the  judgment 
be  vacated  and  set  aside,  and  "that  the  plaintiff's  affidavit  for 
summary  judgment  be  set  for  hearing  upon  a  day  certain  to  be  fixed 
by  the  court,"  The  hearing  on  plaintiff's  motion  for  summary  judg- 
ment was  then  continued  by  order  of  court  from  time  to  time  until 
September  30#  19^2,  when  the  matter  came  on  for  hearing  before  the 
court  without  a  jury.  Plaintiff  adduced  evidence  substantiating  all 
the  material  allegations  of  his  complaint,  and  when  he  rested,  defend- 
ant's counsel  cross-examined  plaintiff  at  considerable  length  with 
respect  to  the  health,  hospitalization  and  medical  attendance  of  the 
insured  prior  to  the  issuance  of  the  policy.  None  of  plaintiff's 
allegations  or  testimony  was  successfully  refuted,  and  defendant 
offered  no  evidence  whatsoever  with  respect  to  its  defense  that  a 
breach  of  the  condition  of  the  policy  had  occurred  because  of  the 
misrepresentation  by  the  insured  of  his  state  of  health  prior  t© 
the  issuance  of  the  policy. 

Defendant  seeks  to  reverse  the  judgment  on  the  sole  ground 
that  plaintiff's  failure  to  file  a  replication  to  its  sworn  answer 
alleging  affirmative  defenses  constituted  an  admission  of  all  the 
facts  pleaded  therein,  including  averments  of  misrepresentation  and 
*  concealment  of  material  facts  in  the  application  for  the  policy  with 
respect  to  the  health  of  the  insured.  Its  technical  defense  is  utterly 
without  merit.  Defendant  offered  no  evidence  in  support  of  the  defense 
interposed.  On  trial  its  counsel  took  the  position  that  the  appli- 
cation for  summary  judgirient  had  been  stricken,  but  the  record  does  not 
sustain  that  contention.  It  clearly  appears  that  after  plaintiff  had 
obtained  summary  judgment  on  June  29,  a  stipulation  was  entered  into 
between  the  parties  setting  aside  the  judgment  and  providing  that 
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6Brf  lli^iilelq  x^i-toq  ofl*  lo  eJbesooiq  9d.i  ■%&<{  oi  Isaxnen  Ijrtlllw 

ao  iaom^bnl  %iemsmjs  bBisiae  cf iifoo  9d;i  S-^I  ^(^  •atr'L  iiO 

-sieriT     .^tlvfihllla  aatogsiol  adi  ;i5cr  b»;tioqqi(a  aoWoa  E»m;tnl«Iq 

^jtt4as5xft  aAt  ;fflcW  Jbe;t«Ii;ql*a  selctiftq  wld    ^S*?!  <,!£  "^Xx^L  no  ^i9^1« 

Tiol  ;^JtTAi&t'3tlii  8«Yil;tniBlq  erf;*  iMAi**  baa  ^©fcJtas  ;t9«  £tfui  bsisoBv  ad 

fiexJfcl  sef  ocf  i£Jtsd^*[»o  ^J^fe  a  iioqxf  gnlieeii  tol  tM  »Cf  d"n«ffi§fc«(;  X'^'*'^'"^" 

-S^wt  Xis^amt/e  lol  noJtioffl  s » ^llcfxiiaXq  ao  sniiBsri  e«{T     ♦'.^tiiroo  erid-  \<i 

ari*  oiolecf  gflltswf  nol  no  ©obs  i9ii»a  »d:i  neriw  4S-^^I  ^0£  iBda^iq^ttB 

llB  ^ali^lia&^feidue  aonsfcJtTS  b«ojtfbfcjs  l*J:.taltvn     •Y'^ijl  «  ;tj3ori:flr!T  j-ixroo 

-Jbiaalefc  ^5©:tBei  eri  iisri'  xitslqiaoo  sld  lo  enoiJssallB  iBl^&c^aiH  «ri;l 

ditif  di^aQl  ©IdarrsblBiioo  ;?b  llWulalq  bsaJLmBx^^szorv  Iszavop  m^inm 

9di  lo  »oaB,baet&B  i&olb9a  ba^  nolct&siliSJ^lqeod  «il;tla»£[  &di  oi  ^osqsert 

e»lll;tii£alq  lo  mk>I     .xolXoq  &jii  lo  9on&ii&&l  &dS  oi  loJtiq  be'xvsal 

iaBbaniBb  bas  ^beisflBi  -^^Xlxjleesooxia  saw  xfioalSBei  to  sflolctasslla 

a  d^sdd'  saneleJb  til  oi  J-osqeei  ii;tlw  leveosd^arfw  ©ob»Mv9  oa  feeaello 

9ifct  lo  ©ex/soscf  bs-xnwooo  bail  x^lloq  sifcJ-  lo  aolitbaoo  odi  lo  riossitd 

oi  loliq  ri^Iaari  lo  9;Ja;ta  aid  lo  f>©rri/axil  sitf  ^cf  flol^taJ^nses^tqeielM 

."^olloq  9di  lo  eoflai/eai  9Ai 

fem/o^s  ©loa  9xic^  no  d"n9^fc«t   »il^  set^vsi  o;t  eaieoe  in&ba&J.&Q. 

lawsna  xwowe  8;f±  o;t  ooliAoHqBi  a  »Iil  o*  nix/Ilal  e'lli;J«±Blq  isdi 

&d.i  L1&  lo  nolaejtini>a  na  f>©d-x}*l;?ajHOo  esartalob  svW  sail  lis  snlg^XXa 

&aa  noJtJa;tflBe9iq©iaiin  lo  8;^fl»iHi»va  sfllfcx/Xofll  ,fliei©rf;t  fistaslq  a^oal 

dibif  xoiXoq  exfd^  nol  nold^aotXqqa  odi  nl  ziorA  iBtiBi&n  lo  J-nataXaeofloo 

xXio;r;txr  al  eEnolsfi  Xeolruios;^  Bil     .torrircni  sri;?  lo  xWXa^ii  edi  oi  cfoeqasi 

oenelf?;  <^f^^   '\o  d-xoqqx/e  al  esa^filvs  on  Jbai-^'"*     +",fs.,.'^./      .c^lisar  ^irorWiw 

~xi., ,  •  =7ii;^  iBdi  aolilsioq  sdi  acoi  I«i8ra  >u  «ji  i-^iiJ  nO     ,baaoqi©;tal 

j-on  zBob  baoosi  sri^f  ^xrrf  ^neafoiiite  nsacf  barf  cffl«ajsfcij-t  "^riaaifliwa  nol  aoti&o 

bed  lli^flialq  i9;fla  isdi  aiflsqqa  ^XiaeXo  il     ,aotineiaoo  ifidi  flla^ex/e 

oini  b9ieia9  8«w  aoiiBltsqiiz  a  ^^S  emrT.  ao  cfnsmafii;!?;  xiBomji  bsalsido 

ima  niltfclvoiq  fens  in»m-gbisl  9iSi  9blss  ^IJiets.  ssi^iaq  ©rW  ne»»r:t»tf 


"plaintiff's  aff'idavit  for  sutujiiary  Judgment  be  set  for  hearing 
upon  a  day  certain  to  be  fixed  by  the  court,"   That  motion  was 
continued  from  time  to  time  until  September  30>  when  the  cause 
was  heard,  and  upon  the  record  the  motion  for  summary  judgment  was 
then  pending  before  the  court*  Under  the  affidavit  presented,  the 
plaintiff  was  clearly  entitled  to  a  judgment  because  It  appears  from 
the  affidavit  that  on  April  11,  1942,  which  was  more  than  6o  days 
after  the  filing  of  formal  proof  of  death,  plaintiff  demanded  payment 
of  the  proceeds  of  the  policy,  and  under  section  959  of   chap,  73* 
Illinois  Revised  Statutes,  it  was  incumbent  upon  defendant  to  either 
approve  or  disapprove  plaintiff's  claim  within  60  days  after  proof  of 
death  had  been  filed.  Plaintiff's  registered  letter  of  April  11, 
addressed  to  defendant  at  its  office  in  Chicago^  was  utterly  ignored, 
and  there  is  nothing  in  the  record  to  indicate  that  defendant  ever 
signified,  in  writing  or  otherwise,  that  it  had  approved  or  disapproved 
plaintiff's  claim  until  after  suit  was  instituted* 

The  contention  that  plaintiff  failed  to  file  a  replication  to 
defendant's  sworn  answer  in  accordance  with  rule  26  (2)  and  rule  35 
(2)  of  the  Municipal  court  is  untenable.  Plaintiff's  motion  and  affi- 
davit for  summary  judgment  were  on  file  when  defendant  interposed  its 
affidavit  of  merits,  and  the  averments  of  the  affidavit  of  merits 
raised  no  new  matters  requiring  a  reply,  Goldberg  v«  Great  Eastern 
Casualty  Co.^  I69  N,  Y.  vSupp,  113,   Moreover,  by  failing  to  object 
to  the  state  of  the  pleadings,  defendant  waived  a  reply  under  rule 
37  (3)  of  the  Municipal  court,  and  through  participation  in  the  trial 
of  the  cause  by  extended  cross-examination  of  plaintiff  with  respect 
to  matters  averred  in  the  affidavit  of  merits,  also  waived  a  reply, 
Meyer  v.  Hendrix^  311  111,  App»  605» 

Upon  the  whole  record  there  is  really  nothing  to  consider. 
All  premiums  were  paid  before  their  due  date.  The  defendant  offered 
nothing  to  rebut  plaintiff's  testimony  that  the  decedent  was  in  good 

health,  nor  did  it  produce  any  evidence  to  show  a  breach  of  warranty 
in  the  application  for  insurance.  It  failed  to  reject  plaintiff's 
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98i;j8»  arid-  caGlw  ^0£  aadat^ifqeS  IXims  mBli  oi  &&ii  isg>tl  l)©jjcxJ:^flOo 
&B«  iafiaii^bsJl^'iBamt'&  tol  aoXioa  ed^  iiioo&%  ^d^  ts.oqjj  has  ^bre&d  &«w 

flDtrtt  ««Baqqs  tl  dsjwaoeo  ;tiX935is5x;|  b  o;J  bsii^liaQ  x1is.«1o  new  Vil:ial»lq 

d^ns^^sq  bsijcuBBisfc  llictaifiXq  ,iWjB«>£>  lo  ?:ooi£q  iiSJaiiot  1©  ^Bflilil  «u6W  ^»Jt1^* 

^j|^^,j»5«((S0;Jto  9^0  4loJ:^«ii>«  TO£ifl«  baa ^XQlloq  9fLi  to  ^be^99M  mi^  1© 

lexS^^i®  oi  taabaa'iBfi  floqj;  iii»cfim;s)xil  asw  ;H  ^&&tiri»:^''i  fe»8.tv«fJ  eleiUXII 

^XI  ll%q*.  to  i&Si&l  I>«i9;t8lse's  a  ♦  l^XifliftX'?     »Jb»Xll  a9»«f  ^Ari  rUaafe 

h&voiqqevilb  -so  fci»v<yiqqs  Mrf  iJi:  t&di  ^aalwisilJ^o  io  §njt4i'iw  uX  ^feei'SXiials 

^bs^saii^eat  Jim  ;itus  ^eila  XX^mr  a(l£l«  eMllC)jsX«Xq 

^£  «Xi^  lixift  <S)^S  »XJ«fTk  ii|lw  »oii«B'5jO®ofi  ai  lewaaa  xtiewe  « '  d^^LB&aelsfo 

-ill*  lasa  ttQiJtoia  s'tlX^aXfiXi     ^,  9l<S^t9$ms  8X  ;tm;o£i  Xaq.t4JuU«fK(  eri^  to  (S) 

8jH  l)»aoqied-nX  ctfljstnslsfc  aeriw  »XX1  no  sisvr  ;ffl®«afei:*|;  ^tsiKatt/e  io^  ;tiv»fe 

8#X'S9ai^o  d'lVfiM'5'liB  ©ri^  "Jo  «itfl9®^»v«  9x14^  bflfi  ^BiX-Xfts  1:0  4*ivsl)X'tlJ8 

gyidtsjaa  iae'iO  .v  ;^ie^bXQ-3     .xXqsi  a  swX^Xwpe^  «i®i*JSJB  waiH  Oil  l^aX^^ 

d-oafccfo  o.t  gHXXXal  x<^  ^levoeioM      .,£XI  ,qqw8:  ,1  ,,1  ?dX  *.00  ,Y^ij>gaja3 

elHi  laioaii  >iXq©n  is  &»visw  :^flfil)n«''i©f>  ,eaflXI)»«Iq  tiJd  1»  «*»*«  «iW  o^ 

Isi-JGf  9ii;r  ttX  aoid-«qiol;*i£q  xisj^foixict  ^ab  ^J^^^joo  li^kotaaU  nA^  lo  (£)  ■!?£ 

io9q6&i  dtl^  Vlliat&lq  t©  floi;f£r£iaifti«-«8o?a  fjeens^xf*  %d  asxr/^a  ari;?  la 


,qqA  .xxi  xx£  MsJkmS^^aji}. 


&«is>'ilo  ;ta&ba9lsih  arfT     ,«>;t<fc  sjofc  xfc«rlcf  »io1©cf  felgq  ©rj^w  ajacXatd'jq  XXA 

"^c^xsBi'iBW  1q  doB&idi  ft  srodii  oi  ssne&Xvc    ^^     -;;*-^o.s     J.   «...    'ion  ^ittXaerf 
8»l'il;txxXaXq  cTofitai  «f  tt)ll&1  iJ     ,®oantu&ai.  not  aoU.,ollqq&  9di  al 
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claim  within  the  60  days  provided  by  the  statute,  did  not  offer 
the  return  of  the  premiums  and  even  retained  the  one  premium 
which  had  been  paid  after  the  decedent's  death.  No  satisfactory 
explanation  is  made  for  delay  in  paying  the  claim,  and  plaintiff 
was  therefore  entitled  to  attorney's  fees,  which  the  court  fixed 
at  $75  after  hearing  evidence  of  the  extent  and  character  of 
services  rendered. 

We  perceive  no  reason  why  the  judgment  of  the  Municipal 
court  should  not  b®  affirmed,  and  it  is  so  ordered^ 

JUDGMEHT  AFFIRMED, 

Sullivan,  P«  J,,  and  Scanlan,  J«,  concur « 


"fTajkd-palaiJjBB  oK    „iii:mb  &*^a&b9t)»b  add^  •snJ'l^  blaq  is&sd  J>aff  lialxiw 

*&»■*!  ©fcaei  e©©Jt"7ie8 
*fc»*i&^f)fio  oe  al  ti:  feus  ^£i««a^'iS©  »tf  ;Jpo  fciuorie  itiwao 
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EUINE  HOGMIRS,..^,,^.^  ^ 

Appellaltj^o- 

^^^  )'""i'p|^ij..FSQM.  SUPERIOR  OO.URJ 

^^^^"^  )      OF  COOK  COUNTY*   >^ 

DR.  JOSSPH-tOITA,  )  / 

Appellee..      )  Vf  V  X\y  ^^ 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, ~T^ 

An  action  against  defendant  to  recover  damages  for  alleged 
negligence  in  extracting  a  tooth  of  plaintiff.  After  plaintiff 
rested  her  case  the  trial  court,  upon  motion  of  defendant,  directed 
the  Jury  to  find  defendant  not  guilty »  Plaintiff  appeals  from  a 
Judgment  entered  upon  the  verdict. 

The  law  that  governs  the  court  in  passing  upon  a  motion 
of  defendant  to  direct  a  verdict  is  well  settled, 

'""A  motion  to  instruct  the  jury  to  fiiBi  for  the  defendant 
is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule  is  that 
the  evidence  so  demurred  to,  in  its  aspect  most  favorable  to  the 
plaintiff J  together  with  all  reasonable  inferences  arising  there- 
from, must  be  taken  most  strongly  in  favor  of  the  plaintiff.  The 
evidence  is  not  weighed,  and  all  contradictory  evidence  or  explana— 
tory  circumstances  must  be  rejected.  The  question  presented  on 
such  motion  is  whether  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff's  declaration.  In  reviewing  the  action  of 
the  court  of  which  complaint  is  made  we  do  not  weigh  the  evidence, 
-  we  can  look  only  at  that  which  is  favorable  to  appellant,  Yess 
V,  YesSf  255  111.  414;  McCune  v.  Reynolds y  288  id.  188|  Lloyd  v. 
Rashy  273  id.  489."  (Hunter  v.  Troup.  315  HI.  293,  296-7.)' 
(Mahan  v.  Richardsonj  284  111,  App,  493,  495.  See,  also,  Thomasoi^ 
▼»  Chicago  Motor  Coach  Go.^  292  111,  App,  104,  110 j  Wolever  v> 
Curtiss  Candy  Co..  293  HI*  App.  586,  597.)"  (Rose  v.  City  of 
Chicago.  317  111,  App.  1,  Petition  for  leave  to  appeal  denied  by 
Supreme  court.     111.  App.     ) 


.YTHUOO  2000  fO 


llWfllBlq  -racriA     .lllcrnlBlq  10  rf:^oo:t  b  ^iv^itx^  ni  9on«slX8«i 
B  fiortt  8XB«qci«  ItlJaiBiq     ,^;fllxm  ^on  JflBfcn.ieb  ban  o.^  ^--i^l  ^ri* 

,Jb9l:f:f98  XX«w  81  SolbiBv  &  Sof>tlb  o;t  iOBbli&^sb  10 

:ta£:--  al  ex;.-,  eri*  Jfen«  ,«ofleblve»  eriJ  oS  ^irtmisb  b  lo  e^*«.  eri^  iH  ai^_ 
ed;t  o*  eXdB^ovBl  ;tBOffl  cToeqaB  ^U  n±  .ocT  fc^iixiEeb  o«  •onefcm  tift 
-.sitsx!.*  s«lai-tB  aeoflsislnl  sXdBnoaiserr  XXb  ii:ti.;  lericteso^   ^llXifllsXq 
ariT     .llWflJtBXq  wl;r  10  iovbI  «i  ^Xsitoi^s  cfeoiB  n«>:lB*  »d  i^um  ^ffio^ 

no  be.-aeaeiq  nol^teeup  erlT     .be;toeta^  ^^  *«^  as.n.:'a.u:..i^o  Xio:t 

Co-  n^baei  xXiXBl  eoneblve  xna  ai  eteri*  ^n:t.riw  ai  floWo.3  ilbx^ 

10  «oW0B  eri^  s«iw9lv»-i  nl     .floi;t.rtaXo«b  ^nti^fli^Xq  «rf:^  *^o,q 

,9oneblvs  odi  dsl^w  ;tofl  ob  ew  sbm  b±  JnX^Xqmoo  rioidw  lo  i'uioo  e^.i 

aeeY     .^tn^XXaqqa  o*  eXcfB^ovsl  8l  riotriw  ^firi:t  cTb  ^Xno  iooX  obo  ^ - 

^v  fevoXJ     (88X  .M  8BS  ,,AM0ffiCe£.-.X.»ffl?C5M  jM^  .XXI  r^S  ,b8sY^v 

•(.^-^?s  ,£^s  .XXI  in  .aas^L^-Ji^M)    "^^^  .^^  ^^^  *^sfiS 

floeamoilT  ,oaX«  ,ee,e     .^^^  ,£^>  .qqA  .XXI  ^S  ,gBmMom^.mM) 

.T  «^sX0W     iOXX   ,m   ,qqA  .XXI  S^S   ,,oOJbsoO.Joio:4^a*oMQ-*V 

JLc  _T^iO  .V  eaofl)     "(."^^^   ,^8^  .qqA  .XXI  £^  ,.o0jSMs0_eei^5l£P 

yd  b«Xii»b  Xssqqa  o;r  ev^eX  lol  col;ti;Jsq     *I  .qqA  .XXI  VX£  tOa£oM2 

(  ,qqA  ,XXI  ^iwoo  »mtqa& 


) 


Defendant,  a  dentist,  has  an  office  m  Oak  Park  aM  on 
August  11,  1939,  m  the  forenoon,  plaintiff  called  there,  but  as 
the  doctor  had  a  patient  then  in  the  chair  he  asked  her  to  return 
around  500  p^.,  which  she  did.  Plaintiff  testified  that  the 
doctor  then  "looked  at  the  tooth  and  looked  at  the  gu.s  and  tapped 
the  tooth  or  the  gums  to  see  if  it  was  sore,  and  it  was,  the  gum 
was  very  sore,  and  I  asked  him  if  he  would  suggest  pulling  it,  I 
said,  .1  want  to  go  out  of  town,'  and  asked  him  if  he  would  pull  it 
today  and  I  said  I  did  not  want  it  pulled  until  I^onday,  I  did  not 
want  to  spoil  my  week  end.  He  said,  no,  that  he  would  pull  it 
today-  that  "I  told  him  I  had  a  toothache  for  three  or  four  days, 
I  was  miserable  with  it  and  wanted  it  taken  care  of,"  that  "my  Jaw 
was  Slightly  swollen,  of  course,  I  didn't  look  at  my  gums,  of  course, 
but  they  were  sore  to  the  extent  that  I  did  not  know  which  tooth 
hurt J"  that  the  doctor  extracted  the  tooth,  after  which  she  felt 
betterj  that  she  went  home  and  went  to  bedj  that  the  next  day, 
Saturday,  she  worked,  after  which  she  and  her  husband  drove  to 
Benton  Harbor,  Mchigan,  arriving  there  about  11  p^,.  that  during 
the  evening  she  was  comfortable;  that  on  Sunday  she  felt  very  good; 
that  they  returned  to  Chicago  about  noon,  Monday,  that  on  the  way  ' 
home  her  tooth  ached  and  she  took  an  aspirin  to  see  if  it  would 
relieve  the  pain,  that  when  she  reached  home  she  "continued  taking 
some  more  aspirin  and  went  to  bed,"  that  the  aspirin  relieved  the 
pain  considerably  for  a  short  time;  that  i^onday  night  she  got  up 
several  times  and  took  aspirin;  that  on  Tuesday  morning  the  pain 
was  getting  more  intense  and  she  called  the  office  of  defendant 
and  was  told  that  he  was  out  of  town  but  that  she  should  come  to 
the  office  and  somebody  would  take  care  of  her,  that  on  Tuesday 
she  went  to  defendant's  office  and  Dr.  Crawshaw  "put  medication 
in  it  and  packed  it,"  that  Dr.  Crawshaw  told  her  that  she  had  a 
dry  socket,  that  "all  he  had  to  do  was  pack  it  until  it  would  heal 


r^  dud  ,eiexli  beXJ..D  Jllinl^q  .nocfie^ol  sri*  fl±  M^  ^^^  ^^^^^ 
.KJ-f^^  beirW«e;J  mtataJCq     ,blh  erie  rioiriw  ,.m.q  0£tt  bm^o-xM 

X  ,:ri  8«i:IJU.<z  i^B^^^  l^i«ow  tif  11  lOW.  I««ie^  I  ^«  .«^°«  ^"^^^^  '^^^ 

^oit  W5  I  .XBbao«  ntm  team  n  tow  ^on  Ht  I  M.a  I  f««  ^Bbo^ 

cfi  IXiiq  bXx/ow  erf  ;^Bdi  ,o«  .Mee  eH     .6a«  ^^m  x«  lioqe  o;t  ;tfl«w 

,ax«b  -Uiol  lo  .e^:r  lol  srioBri*oo;r  ^  ^Brf  I  mid.  Wo;^  I"  ^Bd^  "i^«^o;t 

wfit  Xc«"  ^^fv'   "^-i^  ^^^  ^'^^^  *^  ^*«''''  ^"^  ^^  '^*^''  ^Iderteaia  *bw  I 

,ea.ii.oo  to  ,8^  X^i  cTb  ^Icoi  ^•iifcl^  I  .ea^oo  ^p,^Lio^^  Xl^^HUa  bew 

ri^oocf  ilaWw  wcm^f  ;ta«  felt  I  ^^i  ^a^Sx.  erii  o:t  s^oe  o'.ew  ^sxl^  cT^d 

*I91  ^B  d^Ww  te^U  .xtfooJ  eri;t  fm^OB<iixB  io^t>ob  edi  iaric^  "icTrorri 

^XBb  iXBsi  eHi  i^li   ifisrf  oi  ifls^  ba^  saod  cTn^w  eila' tad*   v^^^*<S 

o^  »voib  ba«<Je«d  i9ri  taB  sd^  d^^  1^^^  ^i^^'^oyr  eils  ,^«b^:fsS 

Iboos  w^  *X9t  6££a  ijstoa  no  c^Eri:^   ^elcfs^iolmoa  bbw  e4«  snin^ve  »ri;t 
^a^  ^i  iio  *«d;t   n«baoM  ,floo«  iiioiia:^BomO  oi  b*«'U^^«n:  ^SiW  ctarJ^ 

^UBi  bsiJfll^aoo"  »iia  eiflOii  Mobsi  arie  noriw  Ji*xicr   iiilsq  9di  m^U^i 

^di  fc9V9iIea  ai^lqa*  Bd^  i^i  "t^^cf  o*  cfasw  ba^  alitcie^^%om  ««oa 

(Ti;  ;ros  9ii8  *risl«  xaMoM4«rf;t  |mt:r  J^oda  £i  101  ^Icf^xeblenop  maq 

tflBfeiasleb  10  eoino  »dcr  btllBO  aria  bn.6  «8xi©;tfll  «wa  s^^^  ^* 

oi  eno©  bXi^-oriJE  ade  iMJ  Jiid  cwo*  lo  ctx/o  eaw  ©ri  cTari^t  bXo;t  asw  bcfl 
^«&*»Jt.T  no  ^rsjlt  t^^d  10  9W  eal&cf  bXirow  Ybotfsnoc  to  solllo  fd^t 
iiol;reolb®m  ii;»q"  Wfiri8w»«x0  .^  I^®  ©om©  a'cTnsbx  ^i  imm  ©de 

«  i^  edE  ^iuU   led  bXo^  wwlaweiO  .ia  ^t^fcT  **\tt  l>«IOBq  to  ^1  i^l 
XjBAd  bXx'Ow  ;fi   '"vtr.r:  :t  ^  >ff^«r.   3pw  ofo  ocT  bfiii  Bd  LIb"  iBdt  ^cfeslooa  ijab 


) 

from  the  bottom;"  that  later  the  same  day  Dr.  Crawshaw  repeated 

his  former  treatment,  which  relieved  her  for  an  hour  or  twoj  that 

night 
on  Tuesday^ "the  treatment  started  to  work  off  and  the  thing  started 

all  over  again; "  that  she  went  to  defendant's  office  thereafter  a 
nvuttber  of  times  and  upon  each  occasion  Dr.  Crawshaw  followed  the 
same  treatment;  that  she  told  Dr.  Crawshaw  she  could  not  sleep  and 
he  gave  her  scaae  pills  to  enable  her  to  get  some  rest;  that  on 
August  24  Dr,  Carey  was  called  inj  that  she  was  then  quite  ill  and 
more  or  less  delirious;  that  her  "cheek  was  swollen  and  it  was  more 
sore  than  it  was  swollen,  it  was  very  tender  to  the  touch  and  sore 
through  the  entire  area  and  I  was  quite  dizzy,  of  course,  and  very 
ill^  I  had  severe  headaches;"  that  Dr«  Carey  "gave  me  some  sulfa- 
nilamide tablets,  he  said  an  infection  had  gotten  into  my  blood 
stream  and  told  my  sister  to  put  on  hot  applications  and  change 
them  every  fifteen  minutes  without  delay  because  it  was  very  necessary 
that  that  be  done;"  that  from  that  time  until  she  went  to  the  hospital 
©n  September  6  her  husband  and  her  sister  applied  hot,  wet  applica- 
tions day  and  night;  that  she  was  in  bed  during  all  of  that  time; 
that  at  the  hospital  they  took  X-rays  and  gave  her  X-ray  treatments 
and  shots  for  the  infection  in  the  blood  stream,  and  put  hot  packs 
and  a  heating  pad  on  her  jaw;  that  she  remained^  in  the  hospital  the 
first  time  for  sixteen  days;  that  during  that  time  her  tempera ture 
was  quite  high  and  she  had  severe  pain  and  headaches  all  the  time; 
tiiat  something  burst  "in  my  jaw,  right  in  the  cheek,"  "inside  of 
the  mouth  and  throat;"  that  during  her  stay  at  the  hospital  she  had 
to  rest  with  her  head  raised  over  the  pillow,  "so  it  would  drain  out 
instead  of  run  into  my  stomach;"  that  on  September  22  she  left  the 
hospital,  was  taken  home  and  put  to  bed;  that  thereafter  she  received 
"the  same  treatment  as  I  had  received  at  the  hospital  with  the  hot 
and  wet  applications  and  heating  pad;"  tliat  Dr.  Haller,  a  dentist, 
treated  her  at  home;  that  "he  sprayed  out  or  sponged  out  the  socket 
and  cleaned  that  socket  out  with  medication  and  said  it  was  in^ 


ifiiii   iow;t  ^o  'wosi  a»  ^o\  r^A  £>9V9iI©i  -doiriw  ^ia9mi.&9%:lf  •teianot  aid 

«  rja*t«ei94d^  scillo  a '  ;tflsl»fl»l»6  o:}-  ^Udw  aris  tadi  ".i/^isss  ^e^o  lis 

arid-  bewollo'i  wsdsat's'^O  .^C  notssooo  xioss  aoqsj  baa  ssislJ  lo  iscfcam 

baa  qd&Iis  o  on  bXizoo  exie  ^oAb^&'xP  ^-vQ  blod^  dxie  ;^«(1^  i^asmiaiMS  saus 

tso.  )Miii   xi*f%  »moa  ^53  0;;^   7d£{  elcfane  odl^  &lllq  ciics  istfl  avjs^  «il 

bits  lit  »iiJjp  aeiii  asw  ada  ;t.ad*  |X5l,  6»XIao  ««w  X9iaQ  .nfi  -I^S  tfeiirsw^. 

9100  ssw  ctl  £]iiB  xx&IIo«re  3«w  3f»exi»"  i^A  ii^i  iExn>tiXl»b  ee»I  ^»  ^'ssm 

eioa  bfiB  douoi  Bdi  oi  'lefcns*  •^•jsv  esw  ;J1  ^asXIowe  bsw  ;tl  Kjsri;t  010a 

X1SV  £«iB  ^eaixroo  lo  ^x^^JtiJ  atJtsig  e»w  I  |is«  *(M[3  ^itiaii  9di  d^ifoid^t 

£>oold  xsi  oial  a@;fd'os  £>££i,  aojt/oelnl  a»  btt&6  od  ^tii»l<i»i  nblauillci 

dS^&io  ba&  BaQti&ollqq^B  ^od  no  ivq  &i  id^ala  x^  bloi  &SUB  mB*ni& 

'  aaesosa  pu»Y  ««Wj|^^j|  f  |ljMisj!ed  ■^i»l9l>  ;J«arid"i;w  e»^«aiiB  nee^lil  \T[»v»  irori;!' 

I^JLqaoxi  9d:}  o&  iiiem  axCe  li^tiw  aoLti  i^  4BP7t  i^m^  "i^nob  3cf  ;fiuf;^  ^sd^ 

isati  i&ti:i  lo  11&  ^filTixtb  bot^  aX  am  axis  iMi   {^d^ia  im&  %&b  taoU 

ttaBai&9ii  XS'i-X  isd  svaj  line  E^Ba-X  aloo;*  x®fi£*  isiiqcorf  ®d;f  d's  &Bd;i 

sioBq  iod  iuq  bus  ^txa^en^s  boold  adi  al  siQlii>^^l  »di  ^t  e;tod«  Ixm 

9di  iB&lqBod  9d^  al  bsjaJtajOdn  sde  iad^i  |w&(  i&d  ao  £>6q  pUia^d  h  ficuft 

leal)  edt  Us  eexloajbissri  tas  al&q  eaeves  bed  &dti  baa  dsJbd  ^itup  bsw 

to  eManl"   "^^9Bdo  &d:i  nl  rfxialx  ,w6t  Va  «1"  ;t«i«Q'  siiirii^sflioa  Je^I;! 

had  »4jb  laJIqsoil  erW  *«  \Bi»  tad  grtiixji)  jJiiriJ-  »*  jd-BOiflt  bas  dissois.  »d& 

too  ittsifc  Jblxrow  J-1  oe"  ,woIXlq  sudi  aovo  l»*elBi  £usd4  isd  riitiw  vtesi  o;t^ 

Mf^  i'tsi  oria  SS  lecfoaJqeS  cc  itAtU  "^iloBfliod^c  ^fa  oiat  out  lo  fcB«J<£ti 

b9'<rlfiOBi  9dfi  i»i\B9i9di  tjuii  i,b9d  oi  isiqbaA  &ax)d  ae:ii&i  «aw  ^Xs^iqaod 

iod  sxlcf  ri;tlw  XiJ^lqeod  f^^  c^ft  bevJtsoei  £»jeul  i  ea  ^l-neaJseu^  wn&z  edd"" 

,J8i;tfl0fc  «  ^loIIisH  .^  Sadi  "jfcsq  jiacfssri  Ma  sfloWBOliqqi!  ivfi  ba& 

te3looa  odi  ivo  fesjaoqe  to  ;tuo  bftxaiqe  ed"  iad)   ^e^d  ^«  q^ed  As^a»iJ^ 


f ectedj "  that  she  remained  in  bed  for  about  a  month  after  she  re- 
turned home;  that  "the  side  of  the  face  in  the  temporal  region  is 
very  hard  and  swollen,"  and  that  it  became  progressively  worse  from 
time  to  time;  that  about  October  16  she  went  back  to  the  hospital, 
where  she  was  treated  by  Dr.  Fouserj  that  "he  operated  or  cut  the 
side  of  my  face  to  drain;"  that  a  drain  was  put  in  that  part  and 
after  she  went  back  to  her  home  Dr.  Carey  treated  her  every  day; 
that  he  took  the  drain  out  "and  has  been  putting  the  smaller  drain 
in  at  times  until  that  was  completely  drained;"  that  after  she 
arrived  home  a  pus  pocket  formed  in  her  mouth  and  Dr.  Carey  opened 
it  and  let  it  drain;  that  the  surgical  operation  left  a  depression 
on  the  left  side  of  her  face  and  she  is  unable  to  open  her  mouth  as 
far  as  she  could  prior  to  the  extraction  of  the  tooth;  that  she 
experiences  a  clicking  or  grating  sound  when  she  attempts  to  open 
her  mouth;  that  excess  scar  tissue  made  a  bad  protrusion  and  Dr, 
Carey  performed  an  operation  of  burning  off  the  excess  scar  tissue. 

Dr,  Clair  M.  Carey,  a  physician  and  dentist,  testified  that 
he  saw  plaintiff  on  August  24  and  found  "profound  swelling  over  the 
left  side  of  her  face;"  that  she  appeared  toxic  and  had  difficulty 
in  opening  her  mouth;  that  her  temperature  was  104;  that  he  prescribed 
sulfanilamide  and  hot  dressings;  that  he  saw  her  every  day  until  the 
middle  of  November;  that  she  was  quite  ill;  that  for  about  two  or 
three  weeks  he  saw  her  two  to  four  times  a  day|  that  his  diagnosis 
was  infectious  cellulitis  and  he  recommended  that  a  specialist  be 
called,  and  Dr,  Fouser  was  called  into  the  case;  that  plaintiff 
was  hospitalized  September  6;  that  she  was  in  great  pain,  confined 
to  bed  and  unable  to  leave  it  for  any  purpose;  that  she  developed 
an  abscess  of  the  left  subtonsilar  area  within  the  throat  and 
mouth  and  he  opened  it  and  drained  out  an  ounce  of  foul -smelling 
pus;  that  he  reopened  it  every  morning  for  two  or  three  days;  that 
she  was  unable  to  take  any  solid  foods;  that  she  left  the  hospital 
September  22,  1939,  and  the  hot,  wet  dressings  were  continued  at 
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her  home;  that  on  October  16,  1939,  she  returned  to  the  hospital 
and  an  operation  was  performed  on  her  by  Dr.  Fouser  on  the  external 
side  of  the  left  cheek,  right  under  the  angle  of  the  jaw;  that  it 
was  necessary  to  insert  a  fresh  drain  every  day  for  about  two  or 
three  weeks;  that  after  the  drainage  stopped  it  started  to  heal 
but  an  excess  amount  of  granulation  tissue  formed,  which  required 
cauterization;  that  a  scar  three-quarters  of  an  inch  long  formed 
from  the  operation  at  the  angle  of  the  jaw  and  there  is  a  physical 
difference  between  the  left  and  right  side  of  her  face;  that  she 
has  a  slight  limitation  of  motion  to  the  opening  of  her  mouth  due 
to  the  infection  that  she  had;  that  this  limitation  will  be  perma- 
nent; that  "she  cannot  yawn  like  you  or  I  can,  i^h^en  she  does  yawn 
you  can  definitely  hear  a  click  and  hear  the  bone.  This  is  invol- 
untary, Vihen  she  wants  to  open  her  mouth  to  a  certain  degree,  it 
will  stop  and  go  right  back;"  that  he  saw  plaintiff  about  150  times. 

Dr.  Joseph  J,  Haller,  a  dentist,  testified  that  he  examined 
plaintiff  at  her  horns  on  August  24,  1939}  that  he  advised  calling 
th«  family  physician;  that  plaintiff  showed  quite  a  bit  of  infec- 
tion around  the  area  where  the  tooth  was  extracted;  that  "we  call 
that  M  dry  socket,  *^^  A  dry  socket  is  inflamtotion  of  bone  or 
bone  aM  its  membrane,  due  to  infection.  Dry  socket  and  osteomy- 
elitis are  synonymous.  Osteomyelitis  is  inflammation  of  the  bone." 

Dr.  Fouser  testified  that  when  he  saw  plaintiff,  in  August, 
1939,  "she  was  suffering  from  an  extensive  inflaEjnation  of  the  Jaw, 
the  structures  of  the  throat  on  the  left  side;  considerable  diffi- 
culty in  swallowing;  very  high  fever  at  the  time  and  in  very  poor 
general  physical  condition  from  this  involvement  of  tho  jaw,  throat 
and  neck  region  and  facej"  that  he  gave  her  sulfanilamide  preparation 
for  combating  the  infection;  also  gave  irrigations  of  the  mouth  and 
throat,  hot  applications,  heat  externally,  and  "codeine  for  excessive 
pain  in  a  hypo;"  that  on  October  19  he  performed  an  operation  on 
her  face  "for  the  relief  of  an  abscess  of  the  parotid  gland,  in 
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that  parotid  gland  area,"  at  the  West  Suburban  hospitalj  that  an 
"Incision  was  made  on  the  left  side  of  the  face  in  the  region  of 
the  angle  of  the  mandible  or  the  lower  Jaw;"  that  upon  looking  at 
plaintiff  in  court  he  finds  that  "there  is  more  of  a  depression  on 
the  left  side  in  the  region  where  the  operative  work  was  carried  on, 
than  what  there  is  on  the  opposite  side  of  the  face."  The  doctor 
answered  a  long  hypothetical  question,  which  we  will  refer  to  later. 
Plaintiff  called  defendant  as  her  witness  under  section  6o 
of  the  Practice  Act.  He  testified  that  plaintiff  appeared  at  his 
office  about  9:30  a^m,^  on  the  day  in  question;  that  he  examined  her 
mouth  but  did  not  then  pull  the  toothj  that  an  appointment  was  made 
for  her  for  5:30  p,m#  and  at  that  time  he  ptHled  the  upper  third 
left  molar J  that  he  examined  the  mouth  to  find  out  where  the  anesthe- 
sia could  be  produced,  swabbed  the  areas  which  were  to  be  punctured 
with  the  needle  with  iodine  and  inserted  about  one-half  a  CG  of 
novocalne  in  front  of  the  tooth  on  the  cheek  side  and  about  one- 
fourth  a  CG  on  the  tongue  sidej  that  he  did  not  touch  or  pierce 
the  periosteum  in  inserting  the  needle j  that  he  had  an  X-ray  machine 

1;  in  his  office  in  good  working  order  but  he  did  not  take  an  X-ray 
picture  of  plaintiff J  that  the  length  of  the  nesdle  that  he  used 

\      was  about  one  and  one-quarter  inches;  that  he  used  forceps  to 

S|,. 

\i  txtract  the  tooth  and  a  short  elevator  to  test  the  extent  of  the 
anesthesia  to  be  sure  there  would  be  no  pain  involved  during  the 
extraction,  and  that  he  found  there  was  ample  anesthesia;  that 
plaintiff  suffered  no  pain  as  he  proceeded  with  the  extraction; 
that  she  was  not  "pretty  sick"  when  he  saw  her  on  August  28  at  her 
home  but  that  she  was  pretty  sick  when  he  saw  her  at  the  hospitalj 
that  "she  was  supposed  to  be  suffering  from  a  peritonsiller  abscess, 
a  swelling  of  the  face;"  that  when  he  returned  from  his  vacation  two 
weeks  later  he  saw  plaintiff  at  her  home  and  she  did  not  seem  to  be 

suffering,  she  seemed  to  be  well  on  her  way  to  recovery,  and  thatji 
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accordingly,  he  went  away  again  the  following  evening  for  another 
week's  vacation,  as  "she  was  in  good  spirits  and  feeling  good,  fairly 
well  considering  the  way  she  was  previouslyj"  that  osteomyelitis  is 
not  synonymous  with  dry  socket  and  that  they  are  not  the  same  thing; 
that  plaintiff  appaared  normal  so  far  as  he  could  ascertain  when  she 
came  to  his  office  on  August  11,  that  she  appeared  to  be  in  the  best 
of  health,  with  the  exception  of  the  tooth  trouble.  The  doctor  ad- 
mitted that  on  February  283  1940,  he  testified  as  follows:   "Well, 
my  opinion,  of  course_,  is  not  considering  to  be  anything  expert  or 
authentic,  but  my  personal  opinion  is  Mrs,  Hogmlre  I  knew  to  be  not 
in  the  best  of  health  for  sometime.  She  had  been  working  hard,  put 
in  long  hours  and  she  also  had  -  she  was  under  mental  stress  due  to 
the  ill  health  of  her  child,  a  daughter  who  had  been  in  a  cast  for 
several  months,  and  had  just  gotten  on  to  crutches  and  I  knew  that 
was  on  her  mind  constantly  and  along  with  her  work  and  all  she  was 
just  -  well,  under  par,  and  it  is  my  personal  opinion  that  because 
of  her  run-down  condition,  she  had  no  resistance  at  all  and  the  least 
little  thing  probably  would  up-set  her,"  The  doctor  further  testified 
that  notwithstanding  the  fact  that  plaintiff  was  in  a  run  down  condi- 
tion he  injected  novocaine  and  extracted  the  tooth;  that  in  inserting 
the  needle  he  did  not  touch  or  pierce  the  periosteum,  which  is  the 
outer  covering  of  the  bone;  that  after  the  tooth  was  pulled  he  gave 
plaintiff  instructions  to  apply  cold,  moist  applications  for  an  hour 
and  a  half  to  two  hours,  and  not  to  wash  her  mouth  out  for  at  least 
three  hours;  that  after  three  hours  to  wash  her  mouth  out  with  a 
warm  salt  solution  or  mouth  wash  of  her  preference,  and  to  keep  it 
comfortably  warm;  that  he  told  her  he  was  leaving  town  and  in  case 
there  was  any  question  as  to  how  the  socket  was  healing  or  behaving 
or  anything  she  did  not  understand  to  be  sure  and  return  to  the  office, 
because  there  were  three  other  cien  in  the  suite  with  him  and  there  was 
always  somebody  there  to  take  care  of  her;  that  he  returned  two  weeks 

later  and  learned  Dr.  Grawshaw  had  treated  her  during  his  absence,  and 
further  learned  that  she  was  suffering  from  a  dry  socket;  that  he 


filial  ^fioog  3xii:Xs>«l  JE>fia  adtliiqe  boogeU  e#«  ocU*^  as  ,flol:fiio3v  a*3l9«w 

ei  s.t*ll!?iiao9d-8o  j'BXi^  ••  {X-l^airolveiq  aaw  ada  xbw  sxit  sflJtioftiiafloo  XXaw 

lartJtrl;!-  saifte  sii;^  ;^ofl  ©ib  y^Bdi  :^&d3  ta&  &fi^0QB  ^^ib  ditw  zttQis%!noss\z  ion 

ed£  ftftdw  flljBi^isoas  bSjuoo  ©rf  as  islt  oa  iBHioa  b9H&^qi^&  "iltialRlq,  iaAi 

*eed  Qdi  al  9<i  oi  J&eiasqq^  axla  ;^sfl?   4XX  *2J:rguA  ao  ©oillo  tld  ai  »mao 

^.Xlsi"     jawoXXql  sa  bellktB&i  ad  <0*^X  ,8S  •^•lAeid'?''?  ao  iBdi  bntiiM 

•w  .ti9qx»  saJUIctxaja  »cf  o;t  snlTcefiXaaoa  ;to«  al  ^aiaos  to  ^aoiiniqo  ^a 

ioa  9Cf  o*  wafDi  I  anjEfflgoH  .er^^  «1  aolijlqo  Xaoogiaq  ym  ^Ji*'^^  ^sl^a^riixfs 

v-tffq  «6^Aii  iflialiaw  ased  *«1  «ri8     .•aJ;:t9iao8  lot  il*X«»ri  to  ;t8ecJ  ^il^  ai 

0-^  sub  sB0'i^^  l&iaem  i^bati  sftw  edz  -  ^jsjOI  oaXa  ode  has  £^o4  SAO-^  ftt 

aot  c^aso  fi  fli  nssd  bsri  oxiw  i»*fi§ifaii  s  ^fcXIilo  i«jd  to  dil&^  XXI  srf;* 

j-Bjii  vBWi  I  fcua  eerioiwio  oO'  no  fl9;Ji9§  ;tfiuj,  l)«rf  fins  ^Bdiaoisi  Xst©v®6 

8«w  «ria  XXb  ba»  ^%ov  I9tl  lid-Xw  8j»jX&,  fee*  ■^X^nad'.eflpo  feflXm  ^sri  no  sbw 

oewsoecf  d-fyl;^  jaoJ;^qp  i.jaop.a'i^f  xai  «|;j?-i  ^«^^  t"^^.  ««^«»  tXXe*    •»  ;   '?(. 

;t8fi9X  fldct  ba&  lis  iB  oorusifsiedifi  oa,£>i^  94s  «iiol<^XJ!>ao9.  asfob^twi  iied  to 

beiticfe**  i©ri;t'iiit  70#ool>  ©xfl     P.utri  ^SE-qi;  feXiiqw  xl^Adoriq  ^xilrict  ©X^t^lX 

'p'iixaoo  nwol>^  xifJi  e  xii  aew  ttXd^ni:«Iq,  ^ad^  io&l  9d3  gnifca^^ari^iwj-oij  d-ftci^ 

afll:^^s>ejnti;  al  cfsdif   |iWoo#  £d;f  bscfoaiJ-xe  bOM  sxUaoovon  fcej-oe^nl  Ad  apl^t 

add-  el  daJLriw  ^aa;/©;*^aol*i©q  ©licf  a^wlq  «o  xioji/ocf  ;^oa  htb  sd  »Xf>6«a  ©il;? 

•veg  eri  6»XXi/q  Sijw  di^oo:t  «itt  i«5t«  ^edi  jaap.ti  ©d;*^  to  aolisvoo  i:©;ti»o 

TL-Qd  lis  'lot  eaol^solXqqo  iaioia  ^JbXoo  X"t<3[<J«  o<^  anol^oxr-xJ^anl  ttl;fxxlxjXq 

ct8«©X  cfs  lot  too  sliuom  ^«d  ij[e«w  o;J  ioa  baa  ,ay«od  ov?^  o;J  tXed  b  boB 

4  d;}'.bir  &sio  disiom  "lari  4eijw  oct  aiwori  »«sid   lad-ts  5^ad;J   ^awoil  ^eidS 

it  q»92i  oj-  &n«  4©oiii©'fet»^q  isd  I0  d««w  d^tjao^B  rto  aoWMoa  (fXaa  aiisw 

«aj8o  at  baa  tssroi  salva^X  saw  »d  "xed  £iX«^  ©d  J'ad^   li^riaw  xldaiiottaoo 

golvfidstf  10  aoiXaed  esw  ;t©jl»o$  »di  wod  oj  aus  aoli&Qup  \aB  sbw  ertsrii 

,  ©all to  9di  ot  oiiiiBi  bna  »*uf8  •(}  o^  fccecfeisbruf  ;tofl  fell)  ©da  8flld;t'^B  10 

row  oi«d;t  lias  mtd  tUlv  9itu6  Bdi,al  ama  iBdio  asid*  oiem  &T,Bdi  eajifsosd 

nCeev  ow*  fc»nijj^©'x  ad  ctsdJ-   {i9d  to  «i«d  cnfa^  q^  eiadJ"  ^{bodsaioe  exawXa 

Ime  ^eonSRds  eld  ^aiiub  a«d  £K:\^4e%t  bed  wadewsaO  .tC  beaiBeX.  Iudlb  le^tsX 
«d  iBdi   t;t©2foo«  x'^^  «  aortt  gnlaa^tna  2bw  exia  d-^di  fcsaiBsX  acd+ujl 
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called  on  plaintiff  at  her  home  on  the  L.onday  that  he  returned  to 
Chicago  and  also  saw  her  when  she  was  at  the  hospital?  that  she  was 
then  pretty  sick. 

The  trial  court  directed  a  verdict  for  defendant  upon  the 
assumption  tbat  plaintiff  failed  to  show  by  any  doctor  or  dentist  that 
defendant  in  and  about  the  extraction  of  the  tooth  was  negligent  or 
unskilful.  Counsel  for  plaintiff  concedes  that  "in  a  malpractice  case, 
it  must  be  shown,  first,  that  the  defendant  was  unskillful  and  negli- 
gent, and  second,  that  his  want  of  skill  and  care  caused  injury  to 
the  plaintiff,"  but  he  contends  that  "to  say  that  the  only  way  we  can 
show  improper  treati^ent  in  a  malpractice  case  such  as  in  the  case  at 
bar,  is  by  a  hypothetical  question  presented  to  a  doctor,  manifestly, 
is  to  give  the  law  a  very  strict,  narrow  and  over technical  interpre- 
tation* Many  of  us  may  recall  at  one  time  or  another  that  when  we 
visited  a  dentist  with  a  swollen  Jaw,  or  a  slightly  swollen  Jaw,  he 
would  not  undertake  immediately  to  extract  the  tooth  by  means  of 
inserting  a  hypodermic  needle  with  novocaine  in  the  gum  tissue  but 
would  advise  us  to  wait  until  the  swelling  subsided  and  return  at 
such  time  so  that  it  may  be  extracted  with  safety.  It  certainly 
does  not  require  medical  skill  for  the  laity  to.  know  that  to  insert 
a  hypodermic  needle  with  novocaine  in  an  already  infected  area,  would 
be  dangerous,  for  by  so  doing,  the  infection  wo^^ld  spread.  The  law 
;.  cannot,  to  survive,  be  stagnant.  It  cannot  be  a  dead  thing.  It 
I  Bust  progress  as  civilization  progresses.  It  must  be  kept  abreast 
of  the  other  arts  and  sciences  in  order  to  justify  its  existence," 

In  answer  to  plaintiff's  contention  defendant  contends 
that  before  plaintiff  could  recover  she  must  show  by  affirmative 
proof  negligence  or  want  of  skill  on  the  part  of  defendant  and  that 
such  proof  can  only  be  established  by  the  testimony  of  persons  skilled 
in  the  profession.  The  law  that  bears  upon  the  instant  contention 
raised  by  plaintiff  is  settled,  and  adversely  to  plaintiff's  position. 

In  Krueger  v.  Chase y  177  N,  V/,  (Wis.)  510,  suit  was  brought 
to  recover  against  a  dentist  because  of  alleged  malpractice,  and  the 


( 

0&  beaiss^'iii  ftxl  t&di  yfificolf  9di  no  SiBoxl  i&d  :i&  IJlialBlq  no  bsllBO 

.Mole  x^^s^q  nsrid" 

:fsrid■^:^gl::fJa9fe  10  lod-oof)  "VrO^  xcf  worie  od-  Jbelljsl  ll±;tfllslq  d'sri*  nolJ-qauiaas 

«)  ;tjti«aiX29a  bbw  rU^ood-  etfd  lo  noJtcfojEfid-xe  fiii;t  cfxjods  fctis  ill  itaBbaBjeb 

,eaBO  »«ii*3BiqIjiiia  s  iiJt^  iati&  aQBeortoo  Itld'clslq  tol  XeaiufoO     ,  IsflltAttw 

"ll^&n  bti&  Itflll JtianiJ  bbw  ^flBfeaelafc  «^rid'  isri^   ,deail  ,nwori8  ©cf  dewisa  J-i 

od^  X'ssiai  6©axs£o  sibo  bOB  Ill^e  lo  dnsw  aJtri  d-kcU  ^fcnooee  boB  ,;tn«s 

fljso  »w  xsw  "^Xno  »ri:f  d"Bri;t  ^cse  o;f «  cfarfd^  sfcasd'noo  sxl  J^xfcf  ",llld-nJt«Iq  edJ 

iB  9ZBS  arid  fll  ejs  rioiie  ssso  soldosiqlsai  s  at  d'usmdsfead^  ^©qoiqmi  vode 

-Qiqnsd^ni  IfiOiunriosdievo  bria  woiisrt  ^*oli:cf8  X'^sy  s  wsI  *dd'  svig  oi  8 J: 

5«7  R«r{w  d^jsrid  i^dJoa-i  no  sfitld  »no  cf-«  Xlsttet^i  i;aKr  eo  lo  xn«3S    ,floldfi^ 

eil  ^Wfit  fiellowfi  tl^^Sila  jb  10  ^wjet  n»IXows  s  rf.ilw  ialdnaJi  e.  t^ttBtv 

10  SHJoiis  x^  itsooi  Btif  '  ..9  o:^  'ilf^&mlbe^ail  BiAB:ttBbiw'  &Qa  blisow 

J-vd  QUBBii^  aias  ©jrtd-  iil  saifoo^oc  ritltif  &Xbe&n  oiainsboqxri  iS  jnldieacl 

d-fi  flix/;tsi  fens  fesftlacfua  gaiXI sw8  ^di  llicw  (tisvr  od"  21;  dclvbe  blnoyt 

■^XniBd-^so  d-I     .-N^dslBe  ridlw  feed^oBid-x©  ficf  "^sni  d^l  d-srid  oe  eald-  riox/e 

#r£«afli  at  ;fadj-  \7ocDi  od  ycflsX  erfi  ^ol  XXl3f8  Xsolftsffl  ©nlupei  cfon  asob 

bXj^ow  \B©nB  fe«d-r»9lfli:  Y^fisiXfl  as.  al  enisoovon  xl;Hw  »Il>©»n  oirnnebocp^d  « 

wbX  eriT     .ftjseiqa  feXi/ow  flol^oslfll  eriJ  ,30X06  08  xd  10I  ,8x/oT:93xiBJb  erf 

d^I     .snlricf  bB9b  R  9«f  d-OiajccBO  SI     ♦^nacjBds  atf  ^ftvXvius  od  ^doixaeo 

jBaeicis  dq^:M  scf  d-awm  dl     .eftsasiaortq  ncld-BslXXfio  es  eeavsoiq  d'auta 

»,90ii9;tEix9  e*i  "^jlld^sjirt  o*  i9bmo  ak  a90fl»Xo8  Ms  e^tis  lariJo  ->^+  "^o 

eJbae^floo  dft«fcn©leb  iiol^fi*.dfloo  a'^lidnXsXq  od  i&ifins  al 

wtiamitVlB  x^  wofia  d-exxm  srie  isvooei  hLuoo  IlLliatslq  eiolsd  cfficW 

isAi  ba&  dfljsbne'ish  lo  d^iAq  9ri;t  no  XXlJla  I0  d^flsw  10  sonsglXsen  looiq 

f)«XXi3Je  Bfioeisq  lo  xfloarld^Bed  arid-  xrf  b9ri«lXdfii«»  ecf  yXno  neo  looiq  riora 

floWiiednoo  ;tnfid'2nX  sd;f  aoqir  erreed  d'fid;t  wal  »riT     .iiolacslortq  erfcf  nX 

.noX^lBoq  B'llXifnXisXq  od-  xXBSisvbs  bnB  ,6eXd:f98  bX  llldnXfiXq  x<^  bseX^i 

id^oid  ttJCTj  ;M«a  ,0Xc:  C.»1W)  .  /  .«  \N'X  ^»8ail0  .v  wasxnffl  nl 

arid  boB  4©oXdosaqX«ffl  bejeXX*  lo  asiasotfid  ^eXdneb  0  dafllB^s  i9Voo«n  od^ 
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•Supreme  court  of  'visconsin  said  (p.  ;;12):  "It  is  easy  for  one  to 
be  wise  in  fields  of  activity  other  than  those  with  which  he  Is  most 
familiar,  and  to  erect  standards  of  care  that  may  be  wholly  in- 
applicable .  IVhat  constitutes  ordinary  care  in  a  case  such  as  this 
is  to  be  determined  by  the  testimony  of  those  who  know  what  it  isj 
and  not  as  a  matter  of  common  knowledge.  McGraw  v.  Kerr^  23  Colo, 
App.  163,  128  Pae.  870,"     (Italics  ours.) 

One  of  the  leading  eases  in  malpractice  suits  is  Swing  v,^ 
Goode^  78  Fed,  442,  In  which  the  opinion  was  rendered  oy   the  late 
Chief  Justice  Taft  while  he  was  sitting  in  the  United  States  Circuit 
Court  of  Appeals,  There  the  plaintiff  sued  to  recover  damages  on 
account  of  alleged  improper  treatment  of  her  eyes,  claiming  that 
owing  to  lack  of  proper  care  and  skill  on  the  part  of  the  defendant 
she  was  caused  to  lose  the  sight  of  one  of  her  eyes  and  part  of  the 
sight  of  the  other  eye.  In  holding  that  there  could  be  no  recovery 
Mr,  Justice  Taft  said  (p,  443): 

"Before  the  plaintiff  can  recover,  she  must  show  by  affirma- 
tive evidence  -  first,  that  defendant  was  unskillful  or  negligentj 
and,  second,  that  his  want  of  skill  or  care  caused  injury  to  the 
plaintiff.  If  either  element  is  lacking  in  her  proof,  she  has 
presented  no  case  for  the  consideration  of  the  jury.  The  naked 
facts  that  defendant  performed  operations  upon  her  eye,  and  that 
pain  followed,  and  that  subsequently  the  eye  was  in  such  a  bad  condi- 
tion that  it  had  to  be  extracted,  establish  neither  the  neglect  and 
unskillfulness  of  the  treatment,  nor  the  causal  connection  between 
it  and  the  ;infortunate  event,  A  physician  is  not  a  warrantor  of 
cures.  If  the  maxim,  'Res  ipsa  loquitur,'  were  applicable  to  a 
case  like  this,  and  a  failure  to  cure  v/ere  held  to  be  evidence, 
however  slight,  of  negligence  on  the  part  of  the  physician  or  surgeon 
causing  the  bad  result,  few  would  be  courageous  enough  to  practice 
the  healing  art,  for  they  would  hare  to  assume  financial  liability 

for  nearly  all  the  'ills  that  flesh  Is  heir  to,'" 

la  discussing  the  necessity  of  expert  evidence  Lr,  Justice 


©d"  ©no  «i«i  y;BBB  3.1  il"     :(SI^  ,,q>  Msa  nieaooslw  1o  i'ti^o  wasiqwQ 

;Jsoia  el  art  ilolriw  dcflw  aeoiltf  nArfd-  i9rI:t-o  x^^-tvlctoe  1o  efelell;  ai;  eeiw  scf 

Mil  xllodM  9cf  '^sai  .tsricf  ©1B0  lo  abiBfjfiB^ta  Jo97»  o;}-  bas  ^i&lllai&l 

fH^dS  eB  doi'S  ,9aB0,,g  fl3:^j»iao  ■^i&albio  &eii!ilitLfps9  IfgftW     »»I<JB0lIqq3 

(.aiwo  boIIjb^I)     ",GV8  .&«^  8SI  ,£^I  .qqA 

.y  ;^.c^JhySi  r1  e;:tli;e  eoWoanqXaar  at  BsejB9  sfll^^J^  atid   lo  ©no 

©^bI  ©rid-  x«f  feerfisibflei  8«v  floJtisiqo  axW  4olriir  a£  ^SfA  ♦l>8'5  8^  ,9£>ooD 

^tiusilO  e9J^B,-ta  feocfixflT  ©jrfj-  al  snltctia  a^w  erl  .»IJtriw  ^IsT  ©oiJaoT,  IsidO 

no  as§jaiaai^  Tt9Voo«i  oJ  fcejja  Titinlslq  9di  9i9niT     ♦aXsaqqA  lo  iiuoO 

isd:}  "^alisl&lti  ^as^®  ^wurtl  lo  .tixetocfss'd'  leqoiqaUl  J&ejftlls  lo  ;txii(O09£ 

^xisfsislsf)  ©£l:t  lo  trtfiq  a<f*  no  IlJble  fens  ©tlbo  laqoiq  lo  at««i  ocf  jinJtwo 

fcriii'  lo  cfisq  boB  sex®  '^^^^  lo  «»«o  lo  c^xisla  ©selJ^  »aoI  o^  fieax/so  sbw  erfe 

■!j^9voo®i  on  9€f  £1000  ©leriJ-  isrii  sfltfcioil  nl     ,&%»  insUo  «itt  lo  id^lB 

iti4'^  ►q)- Mi-fi  tfl«T  ©ol^  swl.iM 
-afflTills  t<^  wodE  J'Siiai  ©da  ^-ssvoosn  xuea  llJ:;?nlfiIq  eri^  snoleS" 

|:fiS9^H89fl  '10  JjETlIIiiianw  asw  ^tosMelsl)  ^srid'  ^d-a^il  -  Qoa&blye  evii 

add-  oS  X'iuto.l  b»ttJ&D  aiao  io  liitt  lo  ^fl««r  sIjeI  ^J^aridT  ,Moc«8  ^fcn© 

aari  sdfi  ^ldo>sq  tsif  ni  snJblosX  ei  (^nsfflsXa  ^®iUl©  II     .llXinlsXq 

l)6^ac  9j1T     ,t^tt!t  ®Jff^  lo  flol^3««JblB£ioo  edd^  aol  et&o  on  fcti4^noej»nq 

;J'fidd^  feaa  ^e^j©  leri  noqju  aiioiljs'ieqo  JExsmiolieq  ifns£>a«>lsb  ;fBd;J  a;Josl 

-ifcnoo  fifid  JB  dox/a  rtX  eaw  s'^e  orW  xXJ-nsi/pMcfo*  ;t«ld;  6ets  ^£t©woIXol  aXsui 

11)118  ioeXgdn  ©rf*  i9ri:l'l9«  rialXdBJte©  ^bisi!ijs'xix&  »d  o^  b^d  ^1  i&dS  aoli 

no97ri@6  a6lit)9nmv  XABirso  9tit  loa  ,;Ja«H^a9ri^  «ii:r  lo  azealtilllX^&ms 

lo  *o;fflBiisw  B  dojr  sJt  xuslclaxriq  A     .^nev©  «*aiur^iolmj  exlcf  baB  cfi 

«  ocf  «Xrf«olXqq«  d^9W  %iui*JUrpoX  Beql  «»H'    ,aLtXB0  edi  II     .csowo 

^sonsblvs  stf  o*  bl«xl  ©new  Bisjti  oi  ©otrlifil  s  baa  ,Eld;t  ©stXX  eaao 

:i09Si««  10  flfllolEXxlq  •ffit  lo  iisq  9A:}  am  etaajjiXa'afl  lo   ^idiJLia  isvewoxl 

ot>l:t3fiiq  oi>  M^uofie  BBom-smtssoo  94  hlfto^  w»l  ^^-tus©^  b«cf  9iU  sxUex/ao 

t^mtfBlX  Xr.lanAnll  ^^inuGtB  o:}  •▼i'jl  Mxjotv  xs^i^  'id  «^ib  anirXasrl  «ri^ 

'".ijj  it9d  81  xleeXl  .;riiri;t  cXXX'   aitf  XXs  xli&ea  lol 


-10- 

Taft  said  (p,  444):  "There  can  be  no  othar  guide,  and,  where  want 
of  skill  or  attention  is  not  thus  shown  by  expert  evidence  applied 
to  the  facts,  there  is  no  evidence  of  it  proper  to  be  submitted  to 
the  .lury." 

In  Koline  v.  Chris tie,  180  111,  App.  334,  plaintiff  brought 
suit  to  recover  damages  because  of  alleged  malpractice «  There  the 
court  said  (p.  338): 

••The  lav/  seems  to  be  well  settled  that  the  mere  fact  that 
a  good  result  is  not  obtained  in  the  cure  of  a  wound  is  of  itself  no 
evidence  of  negligence  or  lack  of  care,  but  there  must  be  affirmative 
proof  of  such  negligence  or  lack  of  care,  and  that  the  injuries  com- 
plained of  resulted  therefrom.  It  seems  also  to  be  settled  by  the 
authorities  that  such  proof  can  only  be  established  by  the  testimony 
of  experts  skilled  in  the  medical  and  surgical  profession*" 

In  Phebus  V.  Mather.  iSl  111*  App*  274,  and  Wallace  v, 
Yudelson,  244  111.  App.  320,  326,  327,  the  rule  laid  down  in  iiiollne 
V.  Christie  was  followed.  In  the  Wallace  case  numerous  authorities 
are  cited  in  support  of  the  rule. 

In  Bollenbach  v.  Bloomenthal,  341  111,  539,  which  was  a 
case  brought  against  a  dentist  to  recover  because  of  alleged  mal- 
practice, the  court  said  (p»  546):  "No  case  had  been  cited  where 
the  doctrine  of  res  ipsa  loquitur  has  been  applied  by  this  court 
as  an  aid  to  recovery  In  a  malpractice  suit.  In  Tefft  v.  Wilcox. 
6  Kan,  46,  it  was  held  that  the  question  of  negligence  or  lack  of 
skill  in  a  surgical  operation  is  one  of  science,  to  be  determined 
by  the  testimony  of  skillful  surgeons.  Likewise,  Pettigrew  y.  Lewis. 
46  Kan,  78,  holds  that  'the  mere  fact  that  plaintiff's  eyes  have  been 
weak  and  sore  since  the  operation  was  performed  does  not  prove  negli- 
gence in  the  defendants  nor  establish  a  liability  against  them.  To 
maintain  her  action  the  plaintiff  should  have  offered  evidence  of 

skilled  witnesses  to  show  that  the  present  condition  of  her  eyes 
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was  the  result  of  the  operation  and  that  it  was  unskillfully  and 
negligently  perforBied,  This  evidence  must,  from  the  very  nature 
of  the  case,  come  from  experts,'" 

IJ^  Johnson  v.  Powell y  123  Pac.  (Kan.)  881,  which  was  an 
action  to  recover  damages  for  alleged  malpractice,  the  court  said 
(p.  883):   "Nonexpert  witnesses  could  testify  as  to  external  appear- 
ances and  manifest  conditions  observable  by  any  onej  but  whether  a 
surgical  operation  has  been  performed  with  a  reasonable  degree  ©f 
skill,  learning,  and  care,  such  as  is  ordinarily  possessed  and 
exercised  by  surgeons  and  physicians  in  the  treatment  of  their 
patients,  is  a  question  of  science,  and  is  to  be  established  by  the 
testimony  of  surgeons  and  physicians  having  special  skill  and  knowl- 
edge, and  not  by  unskilled  witnesses,  who  are  without  training  or 
knowledge  as  to  the  Injuries  sustained,  or  the  art  of  treating  them, 
Tefft  V,  Wile ox f  6  Kan«  46j  Pettlgrew  v.   Lewis.  46  Kan,  78,  81,  82, 
26  Pac,  458,  459*"  Many  other  cases  supporting  the  rule  might  lie 
cited* 

In  Shu tan  v^  Bloomenthalf  37I  111.  244,  cited  by  plaintiff, 
the  evidence  showed  that  the  defendant  in  extracting  the  plaintiff's 
tooth  completely  fractured  the  plaintiff's  Jaw  and  there  was  expert 
evidence  tending  to  show  that  the  usual  and  accepted  treatment  for 
such  a  condition  was  neither  given  nor  prescribed  by  the  defendant  1, 

In  Hall  V.  Grosvenor.  267  111,  App,  II9,  the  defendant, 
a  physician,  perfoj?med  a  Caesarean  operation  upon  the  plaintiff, 
"and  upon  its  completion  sewed  up  the  incision,  leaving  a  laparotonj 
sponge  in  the  abdomen.   Plaintiff  thereafter  suffered  many  painful 
symptoms.  On  November  first  following  she  had  a  bowel  evacuation  ■ 
and  expelled  from  her  rectum  the  sponge,  which  Is  approximately  I8 
inches  long,  6  inches  wide  and  1/4  inch  thick.  After  this  she  made 
a  rapid  recovery,"  In  the  trial  court,  at  the  conclusion  of  plaii>- 
tlff »s  case,  upon  motion  of  the  defendant,  the  jury  were  instructed 
to  find  the  defendant  not  guilty.  The  trial  court  granted  the  motion 
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upon  the  claim  made  by  the  defendant's  counsel  (who  represents  the 
defendant  In  the  instant  case)  that  the  sponge  that  was  left  in 
the  body  of  the  plaintiff  after  the  operation  created  no  presumption 
of  negligence  or  want  of  skill  on  the  part  of  the  defendant.  Th« 
First  Division  of  this  court  held  that  "it  would  seem  to  be  self- 
evident  that  the  failure  to  remove  the  sponge,  standing  alone  and 
unexplained,  is  prima  facie  evidence  of  negligence,"  and  reversed 
the  Judgment  and  remanded  the  cause  for  a  new  trial.  However,  it 
appears  from  the  record  in  that  case  that  Dr.  Heaney  testified  that 
under  ordinary  conditions  there  would  be  no  medical  reason  for 
leaving  in  the  abdomen  a  laparotomy  sponge  of  the  size  of  the  one 
left  in  plaintiff's  abdomen« 

We  hold  that  there  is  no  merit  in  the  instant  contention 
of  plaintiff. 

Plaintiff  next  contends  that  even  though  we  hold  that  the 
burden  was  upon  her  to  prove  by  expert  testimony  that  defendant  was 
negligent  or  unskilful  in  his  treataaent  of  her,  we  must  further  hold 
that  plaintiff  has  successfully  borne  the  burden  imposed  upon  her, 
and  in  support  of  this  contention  plaintiff  relies  upon  the  answer 
made  by  Dr.  Pouser  to  a  long  hypothetical  question  propounded  to  him 
by  plaintiff's  counsel.  After  a  careful  consideration  of  the  instant 
contention  of  plaintiff  we  are  satisfied  that  it  is  a  meritorious  one. 
The  question  propounded  to  the  doctor  Is  too  lengthy  to  be  stated  in 
full  in  this  opinion.  It  is  sufficient  to  state  that  the  question 
assumed  as  facts  the  salient  features  of  the  evidence  relied  upon 
by  plaintiff.  The  concluding  part  of  the  question  is  as  follows: 
"Have  you  an  opinion  from  a  medical  and  surgical  point  of  view,  with 
a  reasonable  degree  of  certainty,  whether  the  infiltration  or  injec- 
tion of  this  hypodermic  needle  with  novacaine  into  the  gums,  might 
or  could  have  brought  about  the  condition  of  ill  being  as  stated 
in  the  hypothetical  question  to  this  hypothetical  person?"  The 
witness's  answer  is  as  follows:  "I'y  answer  to  that,  if  it  might 
or  could  have  caused  it?  Yes*"   The  concluding  part  of  the 
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question  is  in  strict  accord  with  the  ruling  of  the  Supreme  court. 

It  has  been  repeatedly  held  that  a  physician  may  not  be  asked 
whether  the  facts  assumed  in  the  hypothetical  question  did  cause 
or  bring  about  the  condition  or  malady  but  that  the  physician  can 
only  answer  that  the  facts  might  or  could  cause  or  bring  about 
the  condition  or  malady.  (See  Kimbrough  v«  Chicago  City  Ry«  Cc^ 
272  111,  71,  77,)     Other  cases  to  the  same  effect  might  be  cited 
if  it  were  necessary.  The  rule  is  based  upon  the  theory  that  to 
permit  a  physician  to  state  that  the  assumed  facts  did  cause  or 
bring  about  the  condition  or  malady  would  be  to  invade  the  province 
of  the  jury.  In  view  of  the  ruling  of  the  Supreme  court  it  is  idle 
to  argue  that  the  answer  of  Dr.  Pouser  "means  absolutely  nothing." 
A  hypothetical  question  is  not  improper  merely  because  it  includes 
only  a  part  of  the  facts  in  evidence  (see  C,  &  E,  I.  R,  R.  Co«  v> 
Wallace y  202  111,  129,  133,  134,  13?),  and  we  think  that  the  trial 
court,  at  the  instance  of  defendant* s  counsel,  was  not  Justified  in 
compelling  plaintiff's  counsel  to  change  certain  facts  assumed  in 
the  question  and  to  add  to  the  question  certain  evidence  that 
defendant's  counsel  deemed  favorable  to  defendant.  However,  we 
are  satisfied  that  the  question  as  finally  put  and  the  answer  to 
the  same  made  out  a  prima  facie  case  for  plaintiff  as  to  the  expert 
testimony  she  was  required  to  produce.  Counsel  for  defendant  con- 
tends that  because  of  certain  ansv/ers  made  by  Dr,  Fouser  upon  cross- 
examination  it  should  be  held  that  his  evidence  was  insufficient  to 
meet  the  burden  imposed  upon  plaintiff.  It  is  sufficient  to  say  in 
answer  to  this  contention  that  the  argument  might  be  pertinent  if 
the  question  before  us  turned  upon  the  weight  of  the  evidence,  but 
in  passing  upon  the  ruling  of  the  trial  judge  in  the  instant  case 
we  can  look  only  at  that  evidence  which  is  favorable  to  plaintiff. 

Plaintiff  has  raised  several  other  contentions,  but  in  view 
of  the  ruling  we  have  just  made  it  is  unnecessary  for  us  to  consider 
the  same. 

The  judgment  of  the  Superior  court  of  Cook  county  is  reversed 
and  the  cause  is  remanded  for  a  new  trial, 

JUDGi^ENT  RRVT^HSED  AND  GAUSS  REMANDED 
FOR  A  NEW  TRIAL, 
Sullivan,  P.  J.,  and  Friend,  J,,  concur* 
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11  :ta5)nl:tisq  ad  Walffi  *fl9ia»J5rr,s  arii  :t6d:t  aotin^^aao  itdt  oi  iBitwttM 

iuti  ,93n©blv9  9di  lo  ixisiew  »ri;^  aoqts  b&aissi  ec  eiolsd  nolieei/p  9di 

csjso  itnataxii  oiii  nl  ©jbtrt  Xilrrf ''«!»  16  301X111  exl*  hoqu  sttleeaq  al 

,lll*aiBXq  oi  »Xdi8iovBl  el  riolriw  ©ons&lts  cfErid*  :fs  tXco  iooX  ass  9«r 

W9li  al  itrd  ^ifloWnai^aoo  i»dio  X«"5C9vea  bsalai  bbiJ  lll^alBll 
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COURT  OF  CH^AGO^ 

/     I 


PRANK  3LENIS, 

Appellee^ 


JOSEPH  WM.  20LPE,  PETSeJtellE 
ZOLPE,  his  wife,  et  al«. 
Appellants, 

M,  JTJSnCE  SGAr-ILAN  DELIVERED  THE  OPINION  OF  ITiE  COURT. 

On  Mareh  3»  194-1,  plaintiff  sued  to  recover  upon  six 
promissory  notes,  dated  March  13,  I929,  and  executed  by  defend- 
ants, Joseph  Wm.  Zolpe,  Petronele  Zolpe  and  Marione  Griciene, 
The  cause  was  tried  before  the  court  on  March  I3,  1942,  the 
issues  were  found  in  favor  of  plaintiff,  and  judgment  was 
entered  against  defendants  for  $662, 

Each  of  the  first  five  notes  was  for  $100  and  the  sixth 
was  for  $200,  Mote  No,  1  matured  September  I3,  1929;  No,  2, 
March  I3,  I93O1  No,  3,  September  I3,  1930;  No,  4  March  I3,  I93I; 
Ko.  5,  SepteKber  I3,  1931,  and  No.  6  March  I3,  I932,  Plaintiff 
claimed  that  be  bought  the  notes  on  January^,  1941,  at  a  sale 
in  a  banlcruptcy  proceeding  in  the  United  States  court,  and  his 
suit  is  based  upon  the  theory  that  he  is  a  holder  in  due  course 
of  the  notes.  Defendants  deny  liability  upon  the  notes  and  con- 
tend (1)  that  plaintiff  was  not  a  holder  in  due  course  and  that 
he  acquired  the  notes  many  years  after  the  maturity  of  the  same 
and  with  notice  of  infirmities}  (2)  that  the  consideration  for 
the  notes  at  the  time  of  their  execution  wholly  failed;  (3)  that 
one  John  Jennings  3olp,  illegally  and  without  the  consent  or 
knowledge  of  defendants,  obtained  possession  of  the  notes  for  his 
own  personal  purposes  and  that  he  retained  possession  of  the  same 
until  October,  1939,  when  he  turned  the  notes  over  to  the  attorney 
of  the  trustee  in  a  bankruptcy  proceeding  wherein  the  said  Zolp 
was  the  bankrupt,  and  that  the  notes  were  not  turned  over  to  said 
attorney  as  an  asset  of  the  said  bankrupt;  and  (4)  that  the  Statute 
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a.M  t>nfi  ^diifoo  ee)^s;tE'  fced^ifl>  "Soeoo^q  XO^^J^'^^iis^!' 

esajjod  ©wb  ni  lafcXori  .<  d-s^uij  -^^o&iij  erf;)-  aoc^u  bsEiacf  al  JIub 

diU-'o  'Ji/oo  &J.:  ■on  ssvr  m^J-flXsIq  Jsdj-   (X)  ijiii^d 

•xol  aox;;f«-2©5Xaa0O  exlcJ-  ;tar'-'        ;    \c.<^lih-iJsl'xnl    '        ■  irlofl  jdl^tXw  m* 

isricf   (£)   jfeeXXiSl  x-T-Xoxfer  noIcTi/oexa  liBxiJ  lo  c  i^ocfon  siicf 

TO  iaeGaoo  »dS  ;fiJO£tfiw  *«»  xilf'SsXIl  ^qXo...  agiiiliiiiyL  nriol  ©no 

aid  'xol  E?>;ton  exi^  to  uolgaeaeoq  benxiscfcfo   ^2;fnr,M»l9fc  Ito  OF;b»Xwoii;I 

ansa  id^t  lo  xtolEesesoq  Jb«itl£j-©i  srf  isjii  baa  aesoqrrxrq  XBflOBteq  nv/o 
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of  Limitations  barred  action  on  notes  numbered  1,  2  and  3  before 
plaintiff  commenced  the  instant  action.  Plaintiff's  counsel  ad- 
mitted in  open  court  that  the  statute  of  Limitations  barred  action 
on  notes  1,  2  and  3, 

Defendants  contend  that  the  finding  of  the  court  is  so 
contrary  to  the  manifest  weight  of  the  evidence  and  so  contrary 
to  the  law  that  governs  the  facts  that  the  judgment  entered  by 
the  trial  court  amounts  to  a  miscarriage  of  justice.  After  a 
careful  consideration  of  the  evidence  we  are  satisfied  that  this 
contention  is  a  meritorious  one, 

The  salient  facts  in  the  case  are  theses  In  I929  defend*- 
ants  were  the  owners  in  fee  of  certain  real  estate  in  Cliicago 
which  was  incumbered  with  a  first  mortgage  for  $1,0G0,  owned  by 
one  Matthews,  and  a  junior  mortgage,  owned  by  one  Kuchinskas, 
upon  which  there  was  an  unpaid  balance  of  $1,200,  Shortly  before 
February  20,  I929,  the  Zolpes,  alone,  applied  to  the  Vytauto 
Building  and  Loan  Association  for  a  loan  to  refinance  the  said 
mortgages.  The  Association,  after  examining  the  property,  advised 
the  Zolpes  that  It  would  loan  them  $1,500  in.  furtherance  of  the 
refinancing.  The  Association,  through  its  employee,  one  John 
Jennings  Zolp,  then  contacted  Matthews  and  Kuchinskas,  Matthews 
insisted  that  his  mortgage  must  be  paid  in  full,  Kuchinskas 
agreed  to  accept  $500  in  cash  and  a  new  junior  mortgage  for  $700 
in  payment  of  his  junior  mortgage.  Joseph  Vim,  Zolpe  and  Petroncle 
Zolpe  then  executed  two  mortgages  and  after  they  were  placed  of 
record  it  was  learned  that  Marlone  Griciene  was  also  an  owner  of 
the  premises.  The  said  two  mortgages  were  then  canceled  and  re- 
leased. On  March  13,  1929*  "two  new  mortgages  were  executed  liy 
Joseph  ilfta,  Zolpe,  Petronele  Zolpe  and  Marlone  Griciene,  one,  a 
first  mortgage  for  $1,500  payable  to  the  Association,  and  a 

junior  mortgage  for  $700 «  Matthews  was  then  paid  $1,000  and  his 
mortgage  was  surrendered  and  canceled*  When  Kuchinskas  was  tender— 
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ed  $500  In  cash  and  the  new  junior  mortgage  for  O700  and  the 
notes  upon  which  the  Instant  suit  Is  predicated  In  payment  and 
cancellation  of  his  junior  mortgage  of  $1,200,  he  repudiated 
the  agreement  he  had  made  and  insisted  on  a  cash  payment  in 
full  of  his  junior  mortgage.  Thereupon  the  Association  paid 
Kuchinskas  $500  in  cash,  and  arrangements  were  made  to  pay  him 
the  balance  of  $700  in  cash,  and  this  last  amount  was  paid 
Kuchinskas,  After  Kuchinskas  refused  to  accept  the  $700  junior 
mortgage  and  the  notes,  instead  of  returning  the  same  to  defend- 
ants or  cancelling  or  releasing  the  same,  John  Jennings  Zolp, 
who  was  the  conveyancer  of  the  Association,  took  possession  of 
the  mortgage  and  six  notes  in  question  for  his  own  personal  pur- 
poses and  retained  possession  of  the  same  until  October,  1939. 
He  testified  that  he  knew  that  the  said  mortgage  "was  no  good;" 
that  Joseph  Wm,  Zolpe  owed  him  $314  on  a  matter  that  had  no  connec- 
tion with  the  notes  in  question,  but  that  he  did  not  retain  posses- 
sion of  the  $700  notes  as  security  for  the  $314  debt.  He  further 
testified  that  he  first  kept  possession  of  the  mortgage  and  notes 
in  his  office  and  later  in  the  basement  of  his  home;  that  in  October, 
1939,  he  filed  a  petition  in  bankruptcy  but  that  he  did  not  sched- 
ule the  $700  junior  mortgage  notes  as  an  ass«t  or  part  of  his 
estate,  as  he  had  no  claim  upon  themj  that  he  turned  over  to  the 
attorney  for  the  trustee  in  bankruptcy,  Langdon,  the  $314  note  that 
he  had  against  Joseph  Wm,  Zolpe  "and  this  [the  notes  in  question]  I 
put  with  that  $300,00  open  account  as  a  sort  of  a  whip,  I  hold  this 
[the  notes  in  question]  as  no  value,  but  I  says  he  owes  me  — j" 
that  he  left  the  notes  in  question  at  the  office  of  the  attorney 
for  the  trustee.  Plaintiff,  an  insijirance  broker,  testified  that 
he  bought  the  notes  in  question  at  a  bankruptcy  auction  held  in 
the  bankruptcy  proceedings  of  John  Jennings  Zolp  in  the  latter 
part  of  December,  1940,  or  the  first  part  of  January,  1941,  During 

his  ©xamination  the  following  occurred  1  "Q,  Now,  you  want  the 
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Sifld-  b£Ji&  OO'^fi;  lol  98fia:riois  lotnvl;  w©a  flri;t  bnb  riass  fii  00^$  t© 

htBq  xioiii8Jb0O8  8A  ericf-  aoqa&i&i^     ^a^n^Siom totxwi  etd  to  llsil 

-feiisl®fi  o*  eifliSB  ©rid-  gnifii^nJ®!  lo  £>®#^aiik  ,««5on  9di  bas  djag^iofis 

Jo  sol8a®esoq  sioo?  ^iSol^J-aJtooBSil  asi^Ir  to  ■scs^iiia^Qvnoo  ®xi;t  sisw  odw 
-^»q;  liaaoe'i^q  «wo  elrf  vol  uoij-ssi/p  «i  asd^oc  xia  ba»  ©SBg^fioKf  9£j;J 

-  extRos  on  6ad  i&di  i&i&Bin  8  fto  M£$  mM  tvwo  »qloS.  «BrW  ilqscot  tatii 
-unr.Boq  atsiBi  ton  ttb  eii  ^&iij  ju&'  ,aci;?e«x/p  fli  BKtoil  ari^  is'#iw  flOW 

aejfoo  iajJB  e^Ba^'iOH  sri;?-  to  uoiiEasegoq  J-C|©^  d^Bill  eif  faii  b&t1li&&i 
^i.vQOioQ  aX  ^Atfi   iftiaojrl  eM  to  ;S^xi«aiaasd  siSS  at  'leiBl  ims  ©clllo  eJtrf  at 

e/tJ  oj^  i©vo  BtfliiJit  ©d  i&fW   ;ac9ifi  fioqxf  ailsXi)  on  bad  &d  az  ^sd^Biteft 
^'aii  &ioa  Wt$  srfi^   ^notgoeJ  ,xs^fl[*'i3to*rf  ^-t  69;t«i/-xd-  sfW  tol  x®fl*iod-^fi 

-  inotiteap  nt  e©^on  erid']  siiid"  6ict«"  swjXoS  .atW  rfqeeoL  ^tectisss  fcBil  «ri 
^  to';?  Mori  I     .qlrlw  £  lo  i^ioc  is  sb  ijctwoooa  fi«q[o  00,Q0£^  c^jsri^  diiv  Sssq 

*'^— -  aa  20WO  sri  a-^jss  I  j-i/d  ^©cXbv  on  ae  [aoWasjap  xii  ae^on  »xi*3 
X^snoiia  sdi  lo  eolHo  oiSd-  dB  aotinc-tjp  at  aB&oa  sdJ"  ^l^X  eri  :tarii- 

nl  feXexi  noXJ-oiJa  •^:tqxrctofid  s  ;*b  flol^«a*p  nl  s.(ftoa  mit  id^aod  ari 

le^d^jsX  eii^  nl  qXoS  ssjaJLcuisL  rtiloL  lo  asrijtL»Poo*Ecj: '^oiqXfiitcBcf  &At 

BoX'XiaO  «X•^^X  ^Y'■'f«^»l«L  lo  &i£^  *a«.n  ©il:i'  10   tO-P»CX  ^lecfctso&Q  lo  cfiisg 


Court  here  to  understand  that  these  notes  were  sold  by  the  trustee 
in  bankruptcy  to  you?  A,  That's  right."  Plaintiff  further  testi- 
fied that  prior  to  tlie  time  he  bought  the  notes  he  did  not  examine 
the  schedule  filed  by  the  trustee  in  the  bankruptcy  proeeedings; 
'•■Q.  How  did  you  learn  that  the  trustee  in  banio'uptcy  held  these 
notes?  A,  I  don't  kaowj  I  just  —  v/hen  it  was  offered  on  the 
sale,  I  Dought  it."  Plaintiff's  counsel  offered  the  following 
receipt  In  evidence,  at  the  aame  time  stating:  "Mr,  Barbejfa: 
I  will  offer  that  in  evidence,  too.  It's  a  receipt,  paying  the 
balance  due  on  the  payment  of  the  note:" 
"No. Jan  16,  1941 

"RBCEIVSD  from   Frank  Slenis 
"ia-§©e4-©F^6B-%ke-feilewiBg~&s'ti9i6&* 

"The  sum  of  92«50  as  balance  on  the  Sale  of  Trustee's 
right  Title  &  interest  in  &   to  realestate  of  John  J,  Zolp, 
bankrupt  #71511,  H,  S.  Dist.  Court 

"Addressed  to „ 

"Harry  Dubia 

"Retain  this  slip  to  compare        "Per  E  Small ^ 
with  Invoice, 

Plaintiff  testified  that  the  notes  were  delivered  to  him 

at  the  same  time  that  he  was  given  the  above  receipt.  Plaintiff 

did  not  produce  any  receipt  of  the  trustee  showing  payment  for 

the  notes  nor  did  he  state  that  he  had  any  such  receipt.  He 

offered  no  evidence  save  his  own.  In  spite  of  the  nature  of  the 

defense  Interposed  plaintiff  did  not  see  fit  to  call  Dubia,  the 

trustee,  nor  E,  Small,  who  signed  the  receipt,  nor  Langdon,  the 

trustee's  attorney,  nor  anyone  connected  with  the  trustee,  in 

support  of  his  claim.  However,  certain  records  in  the  bankruptcy 

proceedings  were  introduced  by  defendants.  In  the  accounts  of 

the  trustee  the  notes  in  question  are  not  listed  as  assets  of 

the  estate.  No  mention  is  made  of  any  sale  of  the  notes,  nor 
does  the  trustee  charge  himself  with  the  receipt  of  any  money 
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9fl;t  ,nofi3nj3J  tofl   ,d-qleo©'j:  «riJ  fcecgie  oxfw  ^Xluaiti  ,81  ioh  ,0«*8XJiit 

ni  ^ee^exfivt  «rii  d:tl7T  6«^o9nnoo  «iioYnjs  ion  ^Tj«inTD^;:^3  8 '  9©:^  BifsJ- 

XO^qjJT^jBcf  ex:fi^  at  ebtooet  ttlsd-iBo  ,^9vsvoH     .arisXo  aid  to  iiotiq^us 

lo  ed^sLffooofi  sd&  nl     ,m^n&ba»1iib  x^  b9S>isbO'iiai  •t^ir  niolbeftootq 

'xon  ,e£.:^OG  add-  lo  ©X.sa  ^n*  'is;  ■:  i..:,-  t:x  nox.- 11(5^:1  ora     .f?jsjp.9  cri;t 
Y«flOAi  \rta  ^o  iqiieosi  ©xi^  riii     'iior-i.cl  ©aifirio  eB;ttisnS  Bdt  t90b 
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on  account  of  said  notes.  Indeed,  the  notes  aire  aot  mentioned 
in  any  way  in  any  of  said  accounts.  In  the  trustee's  account 
the  following  item  appears:   "1941  Jan  -  Cash  received  on  sale 
of  real  estate  held  at  final  meeting  of  creditors  $125,00,"  It 
further  appears  that  on  January  14,  1941,  the  court  reporter  for 
the  United  States  referees  in  bankruptcy  was  paid  by  ths  trustee, 
Dubia,  for  his  attendance  at  the  "final  meeting  and  sale  of  real 
estate,"  ^e  receipt  offered  by  plaintiff  in  support  of  his  claim 
that  he  paid  the  trustee  for  the  notes  conclusively  shows  that  all 
that  plaintiff  bought  at  the  sale  was  the  "Trustee's  right  Title 
&   interest  in  &  to  real  estate  of  John  J.  Zolp,  bankrupt,"  It  Is 
obvious  why  plaintiff  did  not  call  the  trustee  in  bankruptcy  as  a 
witness,  as  the  latter,  in  the  face  of  the  records  in  the  bankruptcy 
proceedings,  would  not  dare  testify  that  he  sold  the  notes  to 
plaintiff  as  part  of  the  assets  in  the  bankruptcy  proceedings.  It 
is  equally  clear  why  the  bankrupt  did  not  schedule  the  notes  as 
an  asset  of  the  estate.  There  is  no  evidence  in  the  record  to 
show  that  Attorney  Langdon  ever  tuirned  over  the  notes  to  the 
trustee,  Hie  only  reasonable  conclusion  that  can  be  drawn  from 
|.  /  all  the  facts  in  evidence  is  that  plaintiff  secured  possession  of 

lit  "  ^ 

the  notes  in  some  other  manner  than  as  a  purchaser  of  an  asset 
of  the  estate  at  the  bankruptcy  sale.  His  failure  to  call  the 
\   trustee  or  some  person  connected  with  the  trustee  to  substantiate 
his  claim  that  he  purchased  the  notes  at  the  bankruptcy  Sale  is 
most  significant.  It  is  also  strange  that  the  notes  of  defendants, 
according  to  plaintiff's  testimony,  went  begging  at  the  banto^uptcy 
sale.  The  evidence  shows  that  defendants  are  solvent!  that  the 
mortgage  that  they  gave  to  the  Vytauto  Building  and  Loan  Association 
is  Still  in  force  and  the  payments  due  upon  the  same  are  being  met 
by  them.  They  have  filed  an  appeal  bond  of  $1,000  in  the  instant 
proceedings. 

As  we  read  this  record  it  is  idle  for  plaintiff  to  argue 


imsoova  E*©o;t2iJi^  9fi«+  ill     .  sitm/orojs.  £>ir.a  1«  >ckb  xil  -^bw  -^na  ixl 

X68t[  to  sXise  fciiB  ^l^esiH  Xsiiit"  sd:^  cfa  s.cn£fefi©i)-;t3  RjErf  toI  ^aXdua 

SLialo  ®lfi  "io  ;f*roqqi;E  ol  VM:fal&lq  x^  b»i«lto  ^qisva©*!  ©rit     "»•*«*«« 

IXj8  Jisri;?  aworie  x-tsviaj^jXacioo  'BioSon  o/i*  -rot  c  ©J'exri^  erid-  bt&a  od  isdi 

el^ll  Jxisli  a'e«^8xnT"  «£»  Esvif  sXsB  atl^  S&  J-rigHod  tT-.lc^islBXq  Jfid;? 

si  tl     '  ,:^£SJU'rDliiiitf  ,<jXgS  «1  af{oi[,  lo  sitc^Je*  Xaen  «t  *  cl  ^aeisJjBl  ^ 

B  &s  xoiquTikLBd  at  ©©^exfi.t  ^d:^  SJiBo  ion  bib  'tJi.:fal^l<i  i^  si/olvd© 

]oiqicrisisd  &di  al  ebiooei  adi  lo  soalt  sril  al  ^le^jf'jBX  ©£?J'  sb  ^aesiiJ-lw 

CKt  sej-on  »fl;<-  feXoc  9d  tBdi  ^IX^taeit  -s^jBii  Jen  fcXisow  ,23nlb©9oo'iq 

8s  Bsctoji  9di  ©Xu5&jclo3  >?oa  fclb  ^qjffrDlaecf  9dt  tj^w  liesXf)  -^cXXsjyp*  ei 

oi  fciocci  s£f^  £il  sortRMva  oa  si  ©TerCT     .e^B^tas  ««t#  to  im^zB  n.8 

Gdi  oi  8©;to/i  &d&  tiyvo  baaiuS  neve  cofcgflisJ  xsnioo'-cfA  d'srfJ'  wulc 

aioil  [Vf!Bib  &(S  OBO  isdi  aolzult>noo  sXo'janoaBel  yJ^co  ©aT     ,©»tam;t 

to  nolaaeseoq  beiuote  ttlialBlq  isd:^  el  ©oii©f>Xv9  al  a^osl  9ri;t  XXe 

;t»fces  as  lo  leajarlsiifq  a  aB  nMi  rtennsm  i9ri:to  asioa  nl  bsj'og  edi 

srfj  XXbo  od-  bivIIbI  &i'E     ,?»Xsa  ^3;tqirijffljsd  ari^  js  fld^B^fs©  a/W  'lo      |i 

sd'jEiliJTiEd-ecrxfg  od-  escfajji;^  ©rid  rid'lw  Sodoexinoo  noeieq  aaica  10  seJ-sjLfTij 

Bi  ©Xse  ■^odqi/'cLaBCf  ©jcW  ds  setoti  edi  bee;3cCoijjq  ad  d-jarid  ml&lo  zM 

^edxLEJtneleb  lo  eedon  ori^t  ;taricf  »8nj6rid8  oeX-.  cl  dl     .drtfioilXnala  d-aoa 

Xo^qi/'cjinsd  ©rid  Sa  snJtgged  dno?/  ^^crtoEldKod   a'llidnlBXq  oi  §nifciooofi 

©rid  dfifid   jdfitevXoa  r-i-:-  adaaJbnslt^b  t«rid  sworfa  ssri^-biva  odT     ,©Xsa 

jBOldfilooaaA  aboJ  JboB  •^alblijjE  oisss^-^  arid  o>-^  ©vbs  -^srid  dacid  ©8JB§dioiii 

*aa  jjaXed  ei&  ©auBe  sild  noqi/  »i;&  sd^flflsnfjsg  orid  bns  soiol  nl  XX  id  a  ai 

djti«;fajai  sjrfd  ni  000,X$  lo  f>flod  Xaaqq*  as  fc^XX^  ©vjari  x«ri^     ,a»ild  xd 

.eSoXfieeoo-xq 
t»j«o^llldfllBXq  nol  eXftl  el  dl  bioo?>'r  aidd  fccei  ow  sA 
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that  the  judgment  entered  in  this  case  should  be  affiriaed.  There 
can  be  no  question  but  that  the  bankrupt  never  acquired  any  sem- 
blance of  title  to  the  $700  notes  and  it  is  equally  clear  that 
the  trustee,  if  he  ever  had  possession  of  the  notes,  in  the 
matter  of  title  stood  in  the  shoes  of  the  banicrupt^  and  as  the 
titles  of  the  bankrupt  and  the  trustee  were  defective  the  burden 
was  upon  plaintiff  to  prove  that  he  acquired  the  title  as  a  holder 
in  due  course,  (See  the  Negotiable  Instruments  Act,  III,  Rev, 
Stat.  194-1,  ch,  98,  par,  79.)  The  Negotiable  Instruments  Act 
also  provides  (par,  72) j 

"A  holder  in  due  course  is  a  holder  who  has  taken  the 
instrument  under  the  following  conditions t 

"1,  That  the  instrument  is  complete  and  regular  upon 
Its  face, 

"2,  That  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  has  been  previously  dishonored,  if  such 
was  the  fact, 

"3,  That  he  took  it  in  good  faith  and  for  value, 

"4,  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it," 

According  to  plaintiff's  testimony,  he  acquired  the  notes 
Hiany  years  after  the  maturity  of  the  same.  Before  he  purchased 
thea  it  would  seem  he  would  have  examined  the  schedules  in  the 
bankruptcy  proceedings  to  ascertain  what  title,  if  any,  the 
trustee  could  transfer,  yet  he  made  no  such  examination.  The 
records  in  the  proceedings  would  have  shown  him  that  the  trustee 
neither  had  any  title  in  the  notes  nor  claimed  to  have  anyi 
indeed,  that  the  notes  were  not  scheduled  as  assets  of  the 
estate.  That  plaintiff  was  net  an  entire  stranger  to  the  bank- 
ruptcy proceedings  is  evident  from  the  fact  that  the  trustee,  in 
his  statement  of  account,  takes  credit  for  the  following  item: 


saf^  cj^   ^s^^ton  »rf:J  lo  m^lRSsaaoq  b^ri  levft  sri  11  ^es^^ejyicf  arid' 

s4:^  es  fees  li'q^iJifi^cf  •rfct  lo  aooiia  ecli  itt  .feoo;ta  ftX.j-iJ-  lo  ^i®i^im 

a^b'Wdi  «riJ  dviioelefe  ^ifw  ,9»d-«5irad-  ©iiJ  fcns  ;*qiJXiUificf  sxi*  lo  sfXttct 

,vc'S  ,1X1  ,^t5A  BCfjteffiitfictaKi  »Iflai:Jo^»lI  9iit  b&&)     .©aoBoo  e«b  nX 
;JoA  BtttBoanisal  ©XtfaictosftK  eilT     <«5"i\   »isq  ^S^  ,rio  ^X-^QX  .iscfa 

i(£\  ,i.8q)  8«Mvoiq  oaXc 
•»jtlj'  ittK^s;}-  &sd  odm  iBblod  s  eX  fitanifoo  i>i/fi  ai  .tafcXori  A" 

ianoi:JX&ios  gfllvroXXol  acW  nfifcxuf  ^tteaiL'idenX 
tiaqv  ieli}^9i  bos  si^Xqm©^  Bjfc  ia^toinizat  Oii^  d'adT     ,X" 

,8061    S^i 

^suMsvu  8SW  ^1  sio^eo'  SI  lo  lefcloii  »ii;f-  wasoecf  ad  :f^±'£     .S** 

lOire  11  ,b«iDoaoxIaiXi  ^XeJirolvs-sg  ns^cf  sad  ^X  Ssdi  etilioa  ieoHilv  ban 

,m^lj&v  rtol  ij«s  jA^I&I  bao'g  oX  ^X  3loo:t  9ii  i^T     •£" 
CMS  Xisri  sxi  isXd  o:t  feej-fiXtoa^in  ajsw  it  ^miJ  mU  tz  ^«tfl 
•XJ-Xd'  sil:f  xiX  J-oslsL  •:o  J^nojEJfi^^nt  siid^  at  ■^^tXaraXlnX  y^&  lo  soX^foa 

*\il  anX^iwLtoseii  floaiaq  «ii^  lo 

t»*oa  ©ri;t  Jboilj;rp9s  ©ri  ^xaofii^t^as;^  a'llXialaXq  ai  jalbioooA 

Jb«a-«io'awq  eri  ©lo'isQ     .©iase  <5fl;?  lo  -^cfXitir^affi  Btii  •r^ils  etesTt  ^jaiaiB 

efW  al  fieXufcedoe  ©rfi'  fcecXjasx©  evajrl  bXaov  nji  aieee  bXwow  jx  metdi 

eftt   ,xa£  IX  ,!&X;tX4'  .tsriw  itLsJieoa*  o^  agisXJbeeootq  ^oJqi;i2iXiflcJ 

«£iT     ,noi:isaiMi£JCB  rioxre  oa  ©bBs  ©x£  J^stj  ^lelBusi*  fcXxpoo  eed-JUjoi 

wan  evari  o;^  MaXsIc  loa  R»ioa  9ttS  nX  ©X-tl:?  \a&  bad  i&dii&a 

«i{fl&cf  &d4  oi  i*aiisrrf2  ©nX^we  cua  ion  zbv  llXtfcX^Xq  iad^     ,€>iJa;^8• 

at  xO^iEsni  aric^  cfsriJ  Josl  &di  mortl  j-nefiXvs  aX  agiiXJ&esoo-iq  x^iqp^ 

mait  sxi-twoUol  sricf  no^  ^Xbflto  aajfjsrf   ^^nxrosos  lo  ifiiaaj«»;J.scfa  sXd 
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"15^ank  Slenis,  Pvrr,  of  Atty,  for  John  Stancel  $2^p38.'*  Counsel 
fop  plaintiff  claims  that  the  evidence  shows  that  plaintiff,  in 
good  faith,  purchased  for  a  valuable  consideration,  from  the 
trustee  in  bankruptcy,  at  a  legal  sale  in  the  John  J,  Zolp  bank- 
ruptcy proceeding,  the  notes  In  question  and  the  trust  deed  securing 
the  same,  and  that  the  notes  and  trust  deed  were  assets  of  the 
estate  of  the  said  bankrupt.  We  are  satisfied  that  this  theory 
of  fact  cannot  be  sustained^ 

Justice  demands  that  the  Judgment  of  the  Municipal  court 
of  Chicago  be  reversed  and  it  is  accordingly  so  ordered* 

JDDC^IENT  REVERSED, 

Sullivan,  P,  J«,  and  Friend,  J.,  concur. 


Xeenj/oO     *',B£*S$     Xsona^S  gidc^  %ot  ^-^iA  1q  ,t#1  ^aJtosXa  lisi^^" 
ariw  lo  Rj'sees  e^©w  fcosfi  ^exj^^   bfijs  se^fon  Qfiy  ijsdi  JbjHB  ^aatse  ©itt 
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VIR&INIA  K,  HOWIE, 


Appellee, 


JAMES  H.  DOBBINS  and 

PAUiiIN&-M»^4}QBaX}iS«„ 


'A 


)   APPEAL  PROM 

)  

COOK  COUNTY.;^ 


^h^. 


MR*   PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  toURT, 


August  8,  1941,  plaintiff  filed  her  complaint  in  chancery  to 
foreclose  the  lien  of  a  trust  deed,  which  was  a  second  lien  given 
to  secure  an  indebtedness  of  Si, 231  evidenced  by  defendants*  note 
which  had  been  reduced  to  Judgment  in  the  Municipal  court  of  Chicago, 
Defendants  in  their  answer  admitted  the  execution  of  the  note  and 
trust  deed  but  averred  that  in  the  subsequent  transfer  of  the 
pr  perty  to  them  by  plaintiff  and  the  execution  of  another  mortgage 
at  that  time  they  had  been  overcharged  by  plaintiff  in  that  they  were 
required  to  pay  #101,50  to  the  Chicago  Title  &   Trust  Co,  for  the 
title  guaranty  policy  and  further  that  they  had  been  overcharged 
as  to  other  items  and  moreover  that  they  had  tendered  payment  of  all 
amounts  due  before  the  suit  was  brought.  After  Che  issue  was  Joined 
the  cause  was  referred  to  a  master  in  chancery  who  took  the  evidence, 
made  his  report,  found  in  favor  of  plaintiff  and  reaommended  a  decree 
accordingly.  Objections  were  filed  to  the  report  by  defendants. 

Plaintiff  also  filed  some  objections  which  have  been  abandoned. 
The  court  approved  the  master's  report,  entered  a  decree  of  foreclosure, 
and  defendants  appeal « 

The  record  discloses  that  May  7,  1937,  plaintiff  entered  into 
a  contract  with  defendants  to  sell  them  the  lot  involved  in  the 
foreclosure  suit  for  $5,750,   Three  hundred  dollars  was  to  be  paid 
in  cash  and  #1,650  in  monthly  installments  of  |45  each,  commencing 
June  7,  1937,  and  defen^'ante  were  to  assume  a  mortgage  of  #5,800  which 


'-i^v  'V  ^4 
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flsvig  neiX  JbnoosB  s  saw  xlolriw  ^fieefi  tauti  &  lo  nelX  »xl;f  aaolosiol 

esToc  ♦e;Jn«Bns'5:9Jb  x<J  &«on9biv9  152  ^X^  ^o  BaonfistcTsfMil  as  aiwoaa  o* 

^ogAOldd  to  ^luoo  L»qlolnij^  adj  al  ia&migbul   oi  bBoub&n  nascf  bad  xiolxfw 

fiiia  ed-on  6di  1o  noitfuoexe  ad^T  ijaJJlfflfijB  iQwauB  ilsxl*  ni  a^naJbnstea 

9xiJ  to  iBlnn&ii  *ns«p8atf«a  ariif  ni  *jari*  bBiters  iud  beeb  iatn^ 

saaa^iom  lad^onB  lo  noi;Ji;o9X8  orftf-  baa  llI;fnli»Xq  'id  eerijr  o;f  x^t&q.tq, 

e^ew  x©^!^  *^*  fi-i-   I'il^nljalq  xd  bv^QtMtytevo  flosd  fujd  xsiii  maltf  JariJ  i"* 

©il:f  'icl    ,oO   *8UiT  A  9X;riT  08«oixiD  «xi;r   o*  OS.XOX^  ^q  o*  bvttup&i 

Jbasiflrioisfvo  xi«ecf  J&«1  XBd^  tadi  loditui  bna  xoiLoq  x*flsi««'8  ©XJi* 

XXb  "io  d'nemxaq  fieisfcnod^  fisd  \;*Ji^  *J*rf-^  laros'ioffl  bnB  affi9*i  lariJo  ocf  sa 

bsalol  asw  ovaal  «d..'    TiftJ'SA     ^iitguorcd  a«w  Jiwe   edi'  diolscf  Qub  etauoma 

iO©n©£)lv©  arii"  3too*  oxfw  Yt90Ra«Co  fli  nsJaaat  ja  o*  i)9Tj»lorc  »aw  savAO  «I# 

etrtoeJb  s  JboJbitemmoaBoi  finjs  "illd-nialq  Tto  iovbI:  ni  J&nwol   t^aoqart  std  a6*ii 

♦aJfljaftnelafe  yd  ^loqen  9il:t  o;J  JboIlT:  sisw  anoi*oet«fO     *xX8nlMooo» 

.fieflofixiAcTB  n9»d  avail  xlolxlw  gnoiJoet^fo  •s'o*  6aXll  oaXji  'lll;rnij8X^ 

,OTwaoX©9^ol  lo  991091)  B  fcoie^fle   t^ioqsn  a^tgtfaflB  ad*  fievoiqqA  jTiuoo  sxlT 

«XAeqqA  ■;rxijftftfl9l9J^  iba« 
oiTnJt  bsnsine  ItlJnlaXq   «V50X   «V  x«M  ^^^  aaaoXoaifi  Moo  at  9riT 

9ri:f  al  fievXovn-t  :toX  ©il*  iBsri^r  XX9b  od"  aJnAfanalaf)  xl^iw  ^obiJaoo  m 

blaq  9cf  od  8AV  ■•XAlXoJb  bBibausl  gsorlT      «03Vt3$  •xol  Hub   niwaoXoaiol: 

Snioneounoo   «fio««  8i^|  lo  a^fnamXI-Bd^afli  xLdinom  al  05d«X$  bas  daBO  al 

jdolrfw  008  »5|  lo  9;BB8*'ioffl  A  aaiiXBBfl  oJ  eTiew  aJxuiibfi9l9f)  Jbna  ,VEeX   »?  sm/L 
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was  then  on  the  property.  The  contract  prorided  that  the  "Vendor 
agrees  to  furnish  at  the  time  of  the  conveyance  of  the  real  estate  as 
herein  provided  ***  a  complete  merchantable  abstract  of  title,  or 
merchantable  title  guaranty  policy  Issued  by  Chicago  Title  and 
Trust  Company. " 

The  payments  of  $45  monthly  were  made  by  defendants  and  when 
the  $3,800  mortgage  became  due,  December  1,  1938,  defendsuits  wer^' 
unable  to  pay  it  and  It  was  agreed  that  plaintiff  convey  the  property 
to  defendants  who  would  give  a  trust  deed  on  the  property  for  $4,500, 
to  secure  the  Percy  Wilson  Co,  which  was  mald-ng  the  loan,  the  proceeds 
to  be  used  to  pay  off  the  $3,800  mortgage  and  expenses,  and  that 
defendants  would  at  the  same  time  execute  their  note  and  trust  deed  for 
the  balance  remaining  due  of  the  purchase  price,  namely,  #1,231,  payable 
$10  monthly  commencing  January  7,  1939,  which  would  be  a  second  lien  on 
the  premises.  To  bring  this  about  an  escrow  agreement  was  entered  into 
whereby  plaintiff  and  her  husband  deposited  with  the  Title  &  Trust  Co., 
(1)  Warranty  Deed  conveying  the  premises  in  question  to  defendants  as 
Joint  tenants,  (2)  Owner's  guaranty  policy,  (3)  fire  insurance  policy, 
(4)  The  contract  for  warranty  deed  entered  Into  between  the  parties, 
ftbore  referred  to.  The  escrow  agreement  also  showed  thatvthe  Percy 
Wilson  Mortga  e  and  Finance  Company,  at  the  tlme^  deposited  a  check 
wtth  the  Title  &  Traat  Co,  for  $4,444.17,  being  the  proceeds  of  the 
|4, 500  mortgage,  and  it  further  provided  that  the  mortgage  was  to  be 
filed  for  record  at  once  and  when  the  Title  &  Trust  Co,  was  prepared 
to  issue  ««i  owner's  guaranty  policy  for  $9,000  in  the  usual  foi^, 
guaranteeing  the  title  of  defendants  as  Jolat  tenants  to  the  premises, 
then  the  Title  &  Trust  Co.  was  to  pay  the  |3,800  mortgage,  obtain  a 
cancellation  ©f  the  trust  deed  securing  that  Indebtedness,  make  certain 
reductions  and  "Pay  to  yourselves  charges  hereinafter  charged  to  Percy 
Wilson  Mortgage  k   Finance  Corp, "  It  was  then  to  pay  the  balance  to 
plaintiff,  Mrs.  Howie,  Afterward  the  deal  was  oonsximmated  as  provided 
in  the  escrow  agreement,  the  $3,800  encumbrance  was  paid  off  and  the 
expenses  were  charged  to  defendants. 

Under  the  trust  deed  in  foreclosure,  dated  December  7,  1938, 


■  i 

•roAxxe?"   «i*  iBdi  Jbefilroiq  tfoBtJaoo  MfT     •x^^'^qoaq  td*  no  n«xf*  saw 

t«  8;t/i^«e  X«€n  Bdi  to  eona^effloo  9il;t  Tco  sail?  criJ  ^s  rlainiirt  o:f  ae^rtsjs 

10   ^»£ili  to  JoAi^fadjB  ttldai  ahtiot^K  eisXqmoo  a  ***     fiabivonq  nJteied 

"  ♦■^OAqaoO  JatnT 

nadw  l>xu  aJflisJbnotei)  x*^  eiijBffl  ensw  nlxl^fioffl  3^|  lo  aS^aanntJBq  srlT 

Gi«w  iiaaiinetsb  ,8591   «I  <x9dffi9o«a  ««tii£>  ssaaowi  e^Aet^vea  OOdtSi  «d< 

X^tisqoiq  Bdi  y^vaoo  ttl;tnl*lq  ^jsil^  ifeeeiga  bav  SI  btiM  tt  x*<!  «>*  eldsmf 

,00s «*^@  lot  x;^i9qoiq  ari*  no  fi«e*  ^a«n*  b  •trig  Muow  orfw  a*a«M»l9.6  o^ 

afceeooTcq  edit   tCdoI  sri*  ;|fii;3Laa  a«w  riolxfw  ,oD  ooellW  x-o^s^i  9il;t  srruoea  o* 

Jj&rii-  f>nB  ^a»«rt©qxe  bn&  B-ge^iiom  008 tCl  ©d*  tto  x^  0*  bseu  sd  o* 

'lot  f)?«f)  ;J'atrt;f  fins  s^Toh  lisdi   9jMo«»3t»  ©ml*  aaaa  erf*  tf«  Mj»ov  stOfifjiiatsA 

elcfaxei  tI52«I^  ,X-f6"Js^   (Soiiq  ssacfOTwq  arit  to  ««!>  ^lalitmys  «dii»Istf  wit 

flo  nail  bnoosB  a  9cf  BIucw  ifolriw   t^cei   ^.7  xi^t'O^T'  gftloflafflKoo  xJMtnoar  01| 

oi'nJt  fisiaifnf*  3JB«r  Jhem^e's^  wenceee  cb  #wodis  sixfjf  gxilicf  CT      .asslaetq  e^ 

^,oO  *at/iT  £  aWlT  sua"  tlttv  b&tiBoqab  bstBd&vd  fari  fiaa  tti*itii»lq  x«f9^ox£w 

ea  8*«abnetafi  o^  rtolJaflup  al  asaliaatq  sriif  gnlxs^fioo  *^9C!  x^tvtvta^  (I) 

,XoiIoQ  «orfjB*X]pinl  srtJtt   (5)    <xo^-Ccq  x^n^-'^ws  b*i«wO  (Sf)    ,8:f««n»tf  fnlot, 

t8el;hTJBq  aril  flswr^J-ecT  olfii  Bons1"fl»  fisafi  y*««iibw  to^  toeitfaeo  arfT  (JK) 

XOta*!  aritfvt&cid"  J&eiroria  oalfl  ;fni'»fii9srt3a  woio»9  aiiT     *o'S  Bemst^T:  avodja 

ioario  A  A9d"l8oq9f>   ^ealS  erit  ;fA  ^xnaqwoO  9oa&ai%  *«»  aruss^^oM  noaliw 

9xi*  to  afcsaootq  srid'  8«iecf   jVX, *■!!»*,*$  not   .oD  ?lf»nT  A  aWlT  ari*  ri**w 

9Cf  oit  SAW  9aj88d"noffl  ©ri*  Jari*  ftsAlvonq  rjaritnwt  3"!  fiita   tasjagl-xcffl  008^|l(# 

*  iarrflqeiq  saw  »eo  tSDrrT  A  aXllT  art*  nadw  fin*  aono  ;t^i  Moo-w  rfot  fiaXit 

'^    ''  \irrol  XjauQjj  exit  ni  006te#  lot  %etloq  x^tuBnAUg  •''ssinwo  xta  asrgai  ^t 

^9%Blae^q  arid-  oJ  atfasna*  &atcl  s&  e^njeLbnatafc  to  aXJid   ariJ  gfilaatnaiAWl 

■     A  fllisd'do   tagAs^t-Toa!  008,51  add  YJ»q  0*  saw   .oD  daunT  ;j6  aX*iT  arid  fled* 

nifldieo   aiam   tsaanfisdcfefinl  tarid^rEiti/oea  J&aaA  tatrrd   adt  t«  noiiMllfieaAo 

Xoi9*l  oi  fiegnado  ladtBiiiartad  a«B^«dfi  ■a▼Xaa^lfox  o*  x«*I"   J^««  BfloX*o»/JE>a^ 

od-  eonfiXad  add  Y*>q  o*  uarid  a.d»  *I     *,q*ioO  aonBiall  i>  a^agdioM  ooaXiW 

\&a£)lyoiq  ujS  £>adAmBu;anoo  bait  Xb9.6  add  IrxAfrne^tA     .aXwoH  .btM   tttllniAXq 

add  j&iis  tto  JblAq  Bjsw  aonBrcdfflifone  008  «S|  add   td'naaaa^SA  wcioae  add  ni 

.ednBJ&AataJb  od  Jba^iAdo  arraw  aaacaqxe 
cBiSQX    ,V  rradinododt  fesdaJb  ,,©<Ti;BcXoarcGt  fll  AseJB  'd'BJJid   ed;f  *taJb«S 


3. 

defendants  were  to  make  the  monthly  payments  of  |10,  Afterward 
there  were  some  negotiations  between  counsel  representing  the 
parties  and  objections  were  made  to  charging  defendants  with  the 
amount  paid  to  the  Title  i   Trust  Co,  for  the  owner's  guaranty 
policy  for  |9,000,  Default  having  been  made  in  the  monthly  payments 
of  $10,  after  more  than  9  months,  plaintiff  caused  Judgment  by 
oonfeesion  to  be  entered  September  13,  1939  on  the  note  against 
defendants  in  the  Mimicipal  court  of  Chicago,  An  execution  was 
issued  returned  no  propprty  found,  citation  proceeding  was  brought 
and  defendant,  James  H,  Dobbins  was  examined  but  no  assets  were 
discovered.  No  part  of  the  Judgment  was  paid  and  after  the  monthly 
payments  of  #10  were  in  arrears  for  27  months,  plaintiff  filed  the 
bill  August  8,  1941,  to  foreclose  the  lien  of  the  trust  deed. 

Counsel  for  defendants  contend  that  the  o.ist  of  the  guaranty 
policy,  |101,50,  should  be  borne  by  plaintiff  under  the  terms  of 
the  original  contract  for  warranty  deed  dated  May  7,  1937,  because 
under  the  contract  plaintiff  was  required  to  give  a  guaranty  policy. 
Counsel  also  say  that  defendants  "are  ready,  able  and  willing  to 
pay  all  installments  due  on  said  second  mortgage  upoh  a  settlement  of 
accounts  with  plaintiff,  ••  and  that  plaintiff  bught  not  to  be 
permitted  »to  take  advantage  of  the  strict  terms  of  the  forefeiture 
clauses  in  said  note  and  trust  deed  to  work  a  forefeiture  on  defen- 
dants and  deprive  them  of  their  homestead  and  equitable  interest  in 
the  premises^ "  And  continuing  counsel  say:   "Defendants  make  tender 
into  Court  in  their  Answer,  of  $270  being  #10  for  27  months  from 
June  30,  1939  to  September  1,  1941,  less  $74,97  claimed  as  credit, 
or  whatever  sum  may  be  found  to  be  due  after  a  Just  and  true 
accounting, »» 

It  is  xmfortunate  that  defendants  did  not  pay  the  amounts  due 
but  on  the  contrary  caused  a  great  deal  of  costs  to  be  incurred.  The 
note  provided  that  in  case  of  default  in  payment  of  the  monthly 
installments  the  payment  of  the  balance  might  be  accelerated  and  we 


*5 

bietnettA     .01$  lo  e^neic^q  iS.i:il;fCQja  ssit  ei,ea  o«f  snew  &iaJibfiQ%ei) 
edi  ^clifneseiqe^  Issnyoo  aeew;re<f  uaoliBlio-g9a  aaoa  9n:&v  enariJ 

X^n-vxAtni  e'lamro  ed^  lol  .oO  ^sxriT  ^  sI'J'lT  oxlit  ot  M«q  iaucmA 

9AW  floi#u©»x8  bA     .ossoiiiO  ^0  *i«oo  XsqJ^olxxim  9fii  at  s}n»Sfl«t9l» 

Xldiaom  9di  leijlfi  baa  bl»q  aiiw  ^aasa^iit  9ft*  to  Jiaq  oM     »bt>i9vroo»lb 
odS  £>9X21  t'Sl^xiiAlq  »ari;tfloai  VS.  1©1  Bia^iiA  iii  »naw  Oi|  lo  a^fKaax^Q 
,t»99l)  *atfio    &di  ^o  fl©lX  8il;t  •aoXoa^cl  oi   ,X*QX   «d  ;fau3x/A  XXicf 
X^iwitJBiira  9di  1o  Jsco  srl^  iiuiS  bnBtaop  miCL%ba9t9b  -xot  XseniioO 

"io  affiles*   ©rf*   •xafcxiw  ^TtWnisXq  ■?«(  aaiocf  «cf  6Xvoxl«    feOS»IOX:|   ,t«>XXoq 

•XolXoq  xJ'^JSJS'xaiia  £  ©vXS  ^  btniupsn  saw   tlid^nlsXq  foaiiiioo  ijdi  iBbau 

oi  sfliXXiw  fefiB  eXtfft  tX-6«©t  sia«  •ta»fcjs«lei>  i^fitl^  Xi&a  oaX*  X«Ba4f©0 

tc  ;rn9ci9X;t;t@a  a  xfoqAr  dgiagjiotf  i&noo«:«  Mjsb  so  &s)b  Bta^mLLMihal  IJLm  xaq 

©^w^l^lOTot  6iiJ  ^o  amtoi  i»lnSh  •cC*  to  ®3jfc^iuwJ&s  aiAJ  od^"  fc©;f;tJtxfli9q 

~flet9l>  flo  onjLftfisleiol;  b  :^'xow  o;!  £»#6  iQuit  bsm^^ioa  hiss,  sti  eeBx/BXo 

at  Jsena^jol  ©XcfaJlwpa  fin«  £>a©*8  aaaod  "iiaxld^  lo  ffiftsiif   «Tiiq«Jb  fina  »ta&b 

i9bR9i  viam  B^aaba&t^Q.*'      sx-«8  X^anAoo  gniw^iirfnoo  fiiiA     "^asaiaioiq  «!* 

moil  Bdfnom  V2  -sol  0X|  scled  OVS$  to   ,rt»w8aA  ii»xl*  nl  i-woO  otsU 

itlbo^o  SJB  i>«ffilJ8Xo  V«»frV#  3««X  tXi'SX   «X  i9<Sm9tqiiS,  oi  CS«X  «05  amrT, 

9u^i  bitA  ;f»«t  «  i«*t8  Bvb  eef  o;J  feni/ot  scf  \»a  muB  m^niadii  to 

9ub  Biauoam  Bdt  \m<i  ioa  bib  BtiusbaBtBb  i&tii  eituivt'ictsw  ai  il 
•dT   ,b»^iuoal  ecf  o;^  «}800  to  lz9b  ;f«97S  a  J^sbu^o  X'zjs'>^^£[oo  exl^f  no  tud 
XXxlJnott  «i*  lo  tfflecxsq  tU  *Xif«t«i>  to  •««o  nl  i&tLtt  bBblnoiq  9iom 
tm  bBM  bBtm.3l909Si  ecf  iti^ilm  ooa&LMd  Bdi   to  ln»«x«<3  ^^  B:fne»fi!XXis;reni 
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think  defendant  wiio  failed  to  pay  the  #10  monthly  for  27  months, 
as  the  undisputed  evidence  shows  was  the  case  ought  not  now  complain. 
The  escfFOW  agreement  shows  that  plaintiff  deposited  aua.   owner's 
guaranty  policy  with  the  Chicago  Title  &   Tmst  Co.,  and  we  are  of 
opinion,  upon  a  consideration  of  all  the  evidence,  that  the  policy 
Issued  under  the  escrow  agreement  which  guaranteed  the  title  of 
defendants  to  the  property  to  the  extent  of  #9,000  was  not  the  same 
character  of  policy  mentioned  In  the  original  contract  for  warranty 
deed.  Moreover,  that  contract  was  cancelled  whsa  the  refinancing  of 
the  #3,800  mortgage  was  w&rrled  out. 

Upon  a  consideration  of  all  the  evidence  in  the  record  and 
without  discussing  it  further,  we  are  clearly  of  opinion  that  the 
decree  of  the  Superior  court  appealed  from  is  correct  and  must  be 
affirmed, 

DECREE  AFFIRMED, 
Nlemeyerj  J=»  and 

Matchett,  J«,  concur  , 


ecAii  6di  ton  8««  000,61  -io  imixB  »i£t  »*  xJi»goT:<?  «^^  &t  a*K»i>0«l«* 

,.tw0  &©Jt<f*sa'»  a^w  «||s:gi;l^o»!  008,5$  tiiJi 
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WALTEr'^r-OUJOffiJGS  ajjirlDANlEL 

0.  GREEN,  as  RecTiMir'-#|>-»feft*,^.  et    ; 

al.,  doing  business  as  CiiicagF'^'^^4*'^?^*-^, 


APPEAL  FROM 
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Surface  Llnejr^ 


Appellant s« 


"^^js*^ 


***#«!■; 


GOOK  CfUNTY 


1»«  PRESIDING  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendants  to  recover 
damages  for  personal  injuries  claimed  to  have  been  sustained  by 
him  on  account  of  the  negligence  of  defendants  in  starting  a  street 
car  while  he  was  in  the  act  of  alighting.   There  was  a  verdict  in 
his  favor  for  $2»000  and  defendants  appeal. 

The  record  discloses  that  between  5  and  6  o'clock  on  the 
evening  of  December  14,  1940,  plaintiff  who  was  a  passenger  on  one 
of  defendants'  westbound  street  cars  on  Ohloago  avenue,  was  standing 
on  the  rear  platf ona  and  ^hen  the  car  was  about  100  feet  east  of 
Eedxie  avenue^  a  north  and  south  street,  as  he  was  alighting  frd>m 
the  oar,  he  was  thrown  and  injured.  His  position  is  that  the  car 
bad  stopped  and  while  he  was  in  the  act  of  alighting,  it  was 
negligently  started  forward  causing  him  to  be  thrown  to  the  ground. 
On  the  other  side,  defendants'  position  is  that  the  car  had  not 
stopped  when  plaintiff  attempted  to  alight  from  it« 

Defendants  contend  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence  and  that  the  court  erj?ed  in  giving  two 
instructions  at  plaintiff's  request* 

The  evidence  is  to  the  effect  that  plaintiff  was  about  60 
years  of  age  and  was  engaged  in  peddling  notionsn  At  the  time  in 
question,  he  had  a  tray  strapped  around  his  neck  in  which  he  carried 


\\  S  tXi>T5  aivAa 

\      \  MOHIi  wLia^'U       {" 

''■■ }       ^  l 

tcf  5sisls;fB»a  nssd-  svBd  osr  &«miBlo  asituUl  Ianoai*q  ^oT:  adsaaiAJb 

cTseiJa  A  ^ItiMU  al  B^aJ^aeleb  to  son^giXaar.  exii  lo  tnwoooB  ao  mid 

til  :iollnsv  a  a«w  ^T^rrr     ,sni:rrfgij:B  lo  *o«  sri*  tU  aaw  ed  ©iJWw  •xae 

.l£*qq«  »JnA&ii9laJb  J&aa  000  ,a$  lol  tcv»\  « 

»£f?  no  ^oolo'o  a  ban  S  aqsw^smI  tadJ  asaoloaifi  frioooi  wlT 

eno  no  t«8its38«q  s  b«w  oriw  llUnisIq   ,0^SI   ,*l  ^sdmsoeQ  lo  anl/iev© 

SfllfiHA^a  saw  t8irfl«v«  ogAoiiiO  no  ai^o  *99^;f8  finiro<I;fa^w   'a^iiJBfuislafi  lo 

*o  ;f8«a  ifesl  001  *tfocf«  aisir  ibo  «xf^  nsd..  ftfi*  araol^alq  i««  arfj  no 

fli(6it  sni;^ri3ll«  BAw  aif  8«   ,*09i*8  «£#uoa  baa  d;^1oa  a  ,wrn9TA  alaf)82 

1*0  fui9  jfari*  al  nolJlaoq  ?1H     .^sitftnl  J&fl«  mrotd^r  8«w  Bd  «^iio   ari^T 

a«w  tfi    ^anld-risIlB  lo  *ojb  arf?  ni  amr  ad  alidw  Jbos  fieqqojfa  bad 

♦  onuoia  adit  oJ  nwoid*  &d  ot  mtd  ^nlBu^o  Mwnol  6«*i«*b  ^I^fnasilsen 

*on  6^  -xAo  ed;i  ttidi  si  ncl^flaoc    •8^flBf)n9i9j&  ^^bU  'xedJo  ad*  no 

.Jl  mcnl  id-gilB  ©*  £>9*qffl©;t;rs  mjfliAlq  nadw  fieqqotfa 

Jnalinara  0ri;f  Janlasa  ti  JalA^ar  ad*  Jsd*  finaJnoo  sStv&bnQl^a 

owi  Snlvis  ni  fiaiia  fiuoo  adj  J^x-i*  Jina  aoixaiblTe  9iit  to  ^dglaw 

♦tf«9upei  8*ttl*nialq  iu  anol^otrtJanl 
Oa  Ji/oda  asv  ttlial&lq  ;t&dt  *©ell9  ad?  oJ  ai  aonaJ&lva  adT 
al   9ml^  Qdi  iA     ,anol*on  gnilJifeaq  ni  fias«sn»  law  JE^  agA  lo  aiAa^ 
fiftiiiAO  ad  dcMv  nt  Soen  aid  fim/oi«  fiaqqM^a  ^*t*  a  l!«d  ad   .nol^aeup 


his  notions.  The  tray  waB  about  16  or  18  Inches  wide  and  extended 
aba»ut  12  Inohee  In  front  of  him.  It  was  dark  or  Just  getting  dark 
at  the  tlme« 

plaintiff  at  the  tlse  lived  at  3140  West  Jackson  Boulevard.  He 
was  on  hie  way  home  and  Intended  to  change  street  cars  at  Kedzle, 
which  Is  3200  west.  Just  before  the  car  on  which  he  was  riding  reached 
California  avenue y  a  north  and  south  street^  a  Kedzle  avenue |  street 
oar  turned  In  ahead  of  the  car  on  which  he  was  a  passenger  and  the 
two  oars  proceeded  west*  When  the  Kedzle  avenue  street  car  reached 
the  regular  st&pping  place  on  the  west  side  of  Kedzle  avenue ^  It  came 
to  a  stop,  the  Chicago  avenue  street  car  pulled  up  behind  It  and 
plaintiff  testified  It  came  to  a  atop  a  few  feet  behind  the  Kedzle 
avenue  car  and  as  he  was  In  the  act  of  alighting  from  the  oar  It 
started  up  <Snd  he  was  thrown  and  Injured, 

There  was  but  one  passenger,  Morris  Gllman,  on  the  rear  platform 
at  the  time.  He  was  standing  near  plaintiff*  He»  the  conductor,  the 
Botorman  and  a  policeman  (who  was  riding  on  the  front  platform) 
testified  that  the  Chicago  avenue  stareet  car  made  but  one  stop.  The 
conductor  and  Oilman  t  stifled  that  the  car  slowed  down  and  plaintiff 
attempted  to  alight  from  it  beflore  it  had  stopped.  The  motorman 
testified  that  the  car  made  but  one  stop;  as  it  came  to  Kedzle  avenue 
and  that  when  he  did  not  get  a  signal  bell  from  the  conductor,  to  go 
ahead,  he  looked  out  the  side  door  and  saw  the  oonductor  talking  to 
plaintiff  who  was  on  the  street.  The  policeman,  in  substance,  testified 
the  same,  as  did  the  motorman,  so  tnat  the  question  of  liability  was 
whether  the  oar  had  stopped  and  as  plaintiff  was  alighting  started  up, 
or  whether  he  atteaq^ted  to  alight  from  the  street  oar  befdire  it  had 
oome  to  as8to;>^. 

The  evidence  on  this  point  is  sharply  oonflieting,  and  while 
plaintiff  was  the  only  witness  to  testify  on  this  point  -  that  the  car 
had  stopped  and  then  started  up  before  he  had  time  to  alight  •>  there 
were  four  witnesses  who  gave  testimony  to  the  contrary.  Upon  a 
careful  consideration  of  all  the  evidence  we  are  of  opinion  that  since 


|}9j&a€s^x9  btiB  sjbiw  esnoni  81  'to  c-l  i$jo4m  nam  ^ai*  sriT     .anoiSon  giii 
iiBfe  sfiia^irsg  iJsi/t  to  Jti£&  i^ »Bld  lo  ;fno^l  ni  aarioiil  2X  ;}^U(ttfj3 

eH  *bissv9luoQ  aoait>&\,  d-asW  OMd  i»  bsrll  milt  ^i  i&  I'rliinl^L^ 

,9laX)93i  «t«  E1-90  ^^s^tB   ^•^nasio  o*  JE>e£fl©*«l  Sfl«  ^mod  %&v  6ld  no  bjsw 

fiedoBSi  gniAit  aAw  «^  xJolriw  no  i&^  ari*  entotatf  iJawX,    -^tasvi  OOsS  «Jt  rioldw 

;J-9»«x*a    ^,&un@^&  ^Isbi^yL  a  ^ieetti  £i?iios  Ma  di*soa  s  ^efmvvB  almolliBO 

9iii  &ns  ^ega^isefiq  a  saw  ad  ridl£(w  no  'zao  «4^  to  tAOiid  'nl  b^snuf  t«o 

£)9ucio«di  1BQ  ^seitl'a  sijaeTJs  •ial>92S  9di  aedW     •;>'8  9V  Jbebssocnq  8t«o  omi 

8BTJB0  ;ti    ^ei/n»vs  sl&bsX  to  ®&ia  Jfasw  saii*  no  tfo&lqt  Sfiiqq4*a  -xsluss-x  «di- 

li«6  tl  balded  qu  Jb»XIt/q  nt^©  ^©©nt^si  9«n;?v.»  ogsoldO  ac(;J   tQoc^e  ^  oi 

9isJ!)9H  eiftf  Scifiscf  ^eet  v»t  £  qo^e  a  o;t  Qsa&o  tl  bel'lLltn^t  'itl'iat^Lq 

;tl  1A0  edt  eont  jcllxlsiXa  to  ^oi»  ddd'  £ti  SAir  $xi  sa  bna  i^o  ei;a«TA 

mot^alq  obot  9dt  ao\ttmill^  al'rxdM  tV^fi®S8»q  ©fio  tiJof  iaw  e^arif 

eriJ   ^tototsbnoo  edt   »«H     ♦ttiJnlsrq  lAfeii  ^jttl6r(A3-s  saw  «H     .*ffl±;f  9X»  ** 

(mrsotd^slq  taont  wit  ao  JihtBT-i  nMV  orlw)  ttsffisolXoq  j»  Jboe  rtsaraotom 

etdT     «qot8  eno  iitd  9bm  i&o  tee^tu  watrra  o^aoixfO  «rft  ttarit  l>9lti;fes^ 

Titi^tniAXq  fcxiA  awob  bmoln  i«o  eitf*  '^Al#' SiltitJ'ar'it  ca'arXiD  Sfl*  *iC)^&isbttoo 

ttBmtQtaa  sdT      •J&^qqota  iJMf  tt  itoftetf  ^i  stoit  tiigiX*  ot  festqiaaS'itA 

ejjnevjs  oXsbsa  od-  9m6  tl  bz   ^qot»  bHo  tut^  9thm  ttsd  ndt  if^dt  bBltlt&st 

©8  ot   iiotoubttoo  9dt  mot\  lied  imtf:$lB  a  t^  ton  bib  «rf  nsriw  t«xljf  baa 

oj  aisjblXjaJ  io*ojtffifloo  ©ilJ  wae  liB*  loo*  ©&i©  Wrf*  tuo  l*«2tooX  ©il  tJBaeria 

iioilld-as*   tSonA^fadi/e  al\tuasQOlloq  sdT     fa-s^lJs   srfiT  no  «av  oifw  ttlJnlaXq 

asw  x^XXicfj8iX  to  noXS'soup  ari*  *Au*  oa    ^JHJSflwotoa  ftdt  bib  s«  t>«H^  ftdd" 

^■71/  b^tiAta  8fli;rjSsiXA  a«w  ttiifnlafq  a*  l^xlwi  JbaqqoJi^  Bail  tao  ari*  -tsrf^foxfw 

""d  -^i.  aifilecf  teo  ^r-'^'T-yr.   «rr:t  saGi'i  td^li»  ot  biitqmBttB  ed  lail^afilKr  no 

•qo^asa  o;t  attoo 

aXlriw' fcfiA  ,8nli^8ililfloo     Tilqrxada  aX  tfiiXoq  sXil^-  no  aonsMra  oilT 

-xiio  9x1*  Jad*  -  *nloq  nldt  no  ^tl^a»j  o^  8s©rt*l#  tXno  ail*  aaw  tti#/iiaXq 

siedJ  -  Jjcf^lXa  o*  smlt  b^d  9d  a^otM  qtf  b9t'^&t»  andt  bn»  feaqqo*B  bnd 

J3  floqU     .^lailno©  9dt  6t  xaomlt^st  «vjb8  ciii*  a»s«efl#Xw  iao\  aiew 

eonXa  taif^  fioXniqc  to  aoA  av  aaa^AXva  edit  XXa  to  isoi;l-ai»filanoo  Xirte^ao 


ttaa  Jury  aad  the  trial  Judge,  who  saw  and  heard  the  wltneeses  testify^ 
found  In  favor  of  plaintiff  we  would  not  be  warranted  under  the  law, 
in  holding  yhat  the  rerdiot,  approved  as  it  was  by  the  trial  Judge,  is 
against  the  manifest  weight  of  the  evidence*  We  have  only  the  printed 
page  before  us. 

Defendants  cSht'end  that  the  court  erred  in  giving  instruction 
Ho.  3,  requested  by  plaintiff.   That  instruction  is  as  follows:   "S, 
The  Court  instructs  the  Jury  that  in  passing  upon  the  testimony  of  all 
the  witnesses  who  have  testified  in  this  case,  you  have  the  right  to 
take  into  consideration  any  intej^est  which  said  wi^^nesses  may  feel 
growing  out  of  their  relation  to  either  of  the  parties  to  this  suit, 
as  SBiployes  or  othezn^iae,  if  any  such  is  shown,  and  give  to  the  testi- 
mony such  weight  only  as  you  think  it  entitled  to  under  the  evidence 
in  this  case, x  The  complaint  to  this  instruction,  ae  stated  by 
counsel  Xb     thAt  it  "was  aimed  at  the  conductor  and  motoman,  **  and  in 
support  of  this  cite  Roberts  v»  Chicago  City  Railway  Co»»  282  111.  228, 
where  they  say  the  supreme  ooiirt  held  that  while  it  was  proper  to 
instruct  the  Jury  that  they  might  consider  any  interest  a  witness  might 
have  in  thB  result  of  the  suit,  yet  it  was  improper  to  further  instiruct 
the  Jury  that  they  might  also  "consider  the  relation  existing  between 
any  witness  and  either  party,  in  determining  the  weight  which  ought 
to  be  given  to  the  testimony  of  such  witness*" 

T13-®  Rohejyts  case  was  before  the  Appellate  Court  and  the  Supreme 
court  three  times,  177  111,  App*  400,  which  affirmed  the  Judgment 
against  the  street  oar  company.   This  was  reversed  on  appeal  and  the 
cause  remanded,  262  111*  22S,  and  after  a  third  trial,  and  Judgment  for 
plaintiff,  the  Judgment  was  z^rersed  with  a  finding  of  facts,  198  111, 
Appo  31 »   The  Robert ty  ease  was  notvre versed  by  the  supreme  court  on  the 
sole  groiind  that  an  instruction  somewhat  similar  to  instruction  No.  3 
in  the  ease  before  ue,  but  a  number  of  errors  were  there  pointed  out. 
Upon  a  consideration  of  all  the  instructions  we  think  instruction  No.  3 
was  not  j^eversibiy  erroneous,  Fannon  ▼•  Jlortan,  228  111,  App*  416. 


^X'tJLt»9i  il«aitfia#iv  9(ii  in»^  Staa  was  odm  t^bui  lAXii  mii  bam  x'^'^i  ^^^ 
ti?.f,X  ??£[i  ^8btw  b9ia»xtam  exl  ton  Mwow  ©w  ttlisilAXri  lo  •roval;  ni  bestot 

*5"      lawoXXol  s«  al  «ol*©irj3'8ai  rf^atiT     Atttaleilq  xd  baJasw^^^   ,C   .oil 

llz  to  x^omi.^«9^  ®<iif  uo<7U  ?^i«cij»(|  at  tBdtt  irtul  «dJ  n^ oix'ttitaJt  J^woD  actT 

OS-  Sxisii  9di  _»vad  yox  ♦©©so  alfi*  ai  &»i1:ilJ5  9;J  »vjari  oriw  i«a8«n:flw  odt 

9oiie££v»  9tit  tibcui  c^  i^sX^i^rno  ^X  ^Mi  vox  ««  X''^^  ^r^i^w  jdoua  x^oa 

\^  b^i&H  e«  «noX^em^«^-^     a-t^^  <>^  taiAXqcoo  «i£T     »  ^eean  ai£(!^  ai 

tiZ  l>isi«  <*  «iuiirxo^oci  Jba«  ^oJo«&fipo  ©dJ  ^«  AaaXA  bjmt*   *l  *ad#     «l   '^^^Bniioo 

,ass   >XXI  sa»   .,,oQ  '^awXl^^/?  -g^XO  ORBeiiJD  •▼  liSI^og  e*io  bM.    -.   ,  .cqqwg 

0?  •xoqo^g  ajiw  ^i  «XIil»  $£i£U  Mad  ^tuoo  s««iqyS  «d*  X«e  t«^!^   »ncwtw 

;tii:gXm  sssfitiv  &  IrMtn^^al,  x*^  <x@J&liiipo  tdgXa  ^ftdif  is»dt  Xiui  9ti^  Soanitiat 

CTowrcJsnX  /xsiiJai/t  o^  %»qpi^ial  ttav  01  $9%  %$tu»  Bdi  to  tlu&^t  «di  al  avail 

neew^scf  s^^^S'^K^  aoliMl^t  9di  tubtaao^^   obXa  ttSi^^lm  %9xit  tadS  t^i;t  «^ 

Jii'^wc  ifoMw  ;filsi»w  suifl'  8isij5iflrrts>*«i>  ni   ^x;^^'**^?  iftriSM©  fcua  ns^nilm  i{«M> 

**«saefitX«  ii«i/a  )o  Xf^omiinBi  mii^  ci  asrls  ecf  o^ 
affiaiqwa  effcf  &««  trgiroQ  8**XX»<?qA  «ri^   stoltscf  a«»  »aAo  ad-^acfofl  «tdT 

driiSHa/ujl,  ari*  Jia*?!'*'!*  4&i4"'  t'^^^^  *««*  •JtXI  V?X   ^stmt^  mtdi  J'xwoo 

ail.t  AxiB  XB6qq«  jio  «>®«Tav»^  atiiw  aiilT     ^^tuBquioo  1*0  JTse^^a  wl*  faalASA 

.i  JitSisaLjufJ,  J&iM,  „XA4i:r  Mid*  «  ia#l«  Ana  «SS;S  #XXI  Sd2   ,ftafiflaiB9i[  aaxfAO 

♦  XXI  8QX   ,8*0Js1t  to  sfllbiiit  a  ii*i»  Aaa-iavait  aanr  ^Cfiaslu/t  ad^T   ,111*iJiaXq 

(MliJ  iu»  ^yo©  ewenqW'ia  ad*  %<f  J&»at«v0iT^oii  bjsw  ea^o  ai^Tado^  adT     ♦XC  #qqA 

5  0<^)i  Sf.ol3otnji9aX  9t  %&lladM  :rj^'ivearoa  flOl^oirx:t8ni  oa  Ssd^t  bi^uvvSi  *^<» 

•dira  fia^aieq  anad;^  t^jtav  ift^ia  tp  %e^Bajn  m  tu4  «•&  arrotad  aa^a  9ttii  al 

t  tOK  at^litMitt^aX  ialAi  9*  axtoii^ov^^eal  ad^  XXa  lo  noX^aiaMaixoo  «  noqlT 

.^X*-  *qcHL  i»,JUd,  jBSS   ^flo$to^  »•»  coxmaH  ,  tatfoaflon®  YXdlatersw  *o«  a«w 


4. 

By  instruction  No,  4,  given  at  plaintiff's  request,  of  which 
defendants  complain,  the  Jury  wer^  told  that  "4,  The  Jury  are 
instructed  that  they  are  the  Judges  of  the  credit  that  ought  to  be 
glTcn  to  the  testimony  of  the  different  witnesses,  and  they  are  not 
bound  to  believe  anything  to  be  a  faot,  because  a  number  of  witnesses 
have  stated  it  to  be  so.»  provided  the  Jury  believe  from  all  the  evi- 
dence, that  as  to  such  matters  such  witness  or  witnesses  ai*e  mistaken, 
or  has  or  have  toiowingly  testified  falsely," 

Counsel  for  defendants  say  that  the  giving  of  this  instruction 
wa«  prejudicial  "  Ince  there  was  btt  one  occurrence  witness  on  the 
plaintiff's  side  and  a  number  of  occurrence  witnesses  on  the  defendants' 
side,  the  Jury  would  consider  this  instruction  as  applying  to  the 
defendants'  witnesBes  only,"  In  support  of  their  position  counsel 
elte  Walsh  v,  fihioago ^Railway a  .QOt.*  294  111,  586, 

Thsrt  was  a  case  brought  to  recover  damages  Cor  personal  injuries 
against  the  street  car  company.  Plaintiff  charged  that  she  was  a       ' 
passenger  on  a  northbound  Halsted  street  oar  and  intended  to  alight  at 
12th  street;  that  she  sat  down  in  a  seat  three  or  fourxseats  from  the 
rear;  that  later  the  car  became  crowded  with  men  who  got  on  at  the 
Stoolcyards  and  when  she  wanted  to  get  off  at  12th  street^  the  oar  was 
80  ove3>-crowded  that  some  of  the  passengers  on  the  rear  platform  pushed 
her  off  and  she  was  injured.  On  the  other  side,  the  evidence  was  to 
the  effect  that  the  car  stopped  at  Igth  street  to  receive  and  dis- 
charge passengers  and  that  the  oar  had  started  up  when  plaintiff  got 
near  the  door  and  the  car  was  again  stopped  north  at  12th  street,  at 
which  time  and  place  plaintiff  was  injured.  The  Judgment  in  plaintiff's 
favor  was  affirmed  by  another  divisiom  of  this  court,  one  of  the 
Judtices  dissenting  (£16  Ill»App.  409),  On  appeal  the  J\idgment  of  this 
court  was  reversed  and  the  oause  remanded,  A  great  deal  is  said  in  the 
opinion  of  the  court  as  to  the  law  applicable  to  the  over-crowding  of 
oara»  A  number  of  authorities  from  several  Jurisdictions  are  cited  and 


«i«  Xnal  9riT  •^''  iedi  blot  ^i-sm  xiul  9riJ  ^nijBlqntoo  «;^«fi£«5)5©l> 
'ecf  oi  idsuo  iad^  tlbsno  ©xl*  to  a^bul  eri*  bi&  X9Sii  :f&dt  bBt^irft&nl 
ion  o^s  -^axl*  J&xib  ^aoBasna-iw  cfn9T:©111l>  osii  to  icnottiJe©*  adj-  oi"  fl»T48 

-lv9  orii-  IL&  isoit  9veil®cf  x^ift  s^*  JbebIvo*iq  <o«  8<J  o*  ^1  bib:t&^Q   ©vAri 
^nslsitslfli  s^a  af>a890*lw  rto  aasn^lw  rious  aisJjam  xIojjb  o9  bm  t&di  »siMi»Ji 

"•^198 lal  b9l\ttaet  x;IgniworaI  svari  le  sacI  to 
:  ot^oirtiBfil  Blxi*  lo  gxilvig  sricf  i&£ii  x^'«  a^naMwleJb  lol  Xsa/iwoO 

all*  no  saanJlw  sona^ciwooo  euo  *M  qbw  ©^sri^T  ®o«i "    LsIoll«tf{,®iQL  'IJW 

s^fXLsJbfflslef)  arid^  no  aseaea^iw  eoa&t'iuooo  to  iBdmua  m  bas  aMa  a'tll^nlftlq 

edi  otf  sfiiylqq*  aa  noitJoirc^fanl  alrf^  tofiJtafloo  filwow  irrut,  eiri^t   ^©fcia 

laanwoo  noi^laoq  ii«ri*  lo  ;fiuqqtf8  al     "  ,Y-tco  aoaae/i^iw   •aJosJ&nslaXi 

,8Sa   ,IH  i^ea   t^op  BX»flim  p^jgoljCip   *v  xfel^W  e;rio 

aeliittfli  lanoaTsq  *iolk  aasJMusI)  levcosi  o^  Irigwoicf  ©aao  «  «#»  SfiSrfiV 

«  aav  sile  if^;)*  ibe^ifido  lll;fiil£l^  fXtixqaioo  leo  ;feaitfa,  «j(f^^ai2i£Sja 

d"A  ttxfsilA  o*  ll>sf>ns*nl  Jbrua  ^fio  i'^ei^a  J&a^felaH  finwoddrf^ion  £  no  'isgnssaaq 

9di  ffloil  atfisBxiuol  •xo  sfntcii  ts9B  B  ai  tmob  i&a  (kIb  ^Bdt  iiQS'tiB  tits.1 

edi  tm  a»  te^  oifw  aea  n:fiw  bQbvono  ooiAoad  rtBo  9di  is^al  d^.si:!^'   ;iaon: 

ajsv  1&0  &dt   ,^9erc^8  xl^fSI  ;^«  llo  ^e^  od"  Ae^iiaw  ada  naxlw  ^ab  aMfi^oo^fG 

fiedairq  irtolJisIq  lasi  adJ  no  aiosflSisaBq  ari*  lo  sHoe  JjsdJ  Le^worto-rtavo  oa 

Qi  8&V  BoaQbl-79  Bdi   tSMa    i9dto  9di  nC     ,b«tjjCni  »^w  ada  6xi&  llo  led 

-Blfi  baa  evi^oen  oJ  teaiJe  ditSI  ia  Jbaqqo^a  ijea  adJ  *adJ  itoslle  «ri:t 

.{^03  llX;taiBXq  nedw  qu  ^a^i&^a  luBii  rcAo  ed;^  i&dt  fiaa  aie^oaafiq  asiAdo 

;t«   «;t9did'a  d;fSI  ^^a  dd'ion  Jbeqqo^a  ni^sfi  8«w  iso  adif  bn^  toob  ad^  <x«9ii 

a'llijfnlislq  Hi  dneffi^Bftfa-J.  edT   »fc»TuLnJt  e«w  llidriialq  oo«Iq  bae,  9aJii  dvldm 

Qdi  lo  «no   ^Jicoo  aidJ  lo  motslrtb  fdtoaA  %di  bnantt1»  b&v  iovjbI 

aidif  lo  iaetB^bul  ed:f  lAsqqjB  nC   «(60^  .qqA<III  SIS)  i^ltaisatb  aooii^l^tft 

add"  nl  MiBe  si  laeb  ^Tbs'xs  A  «J!>ol)ii80a*t  aax/Ao  adrf  l)ns  Aea'X'^yd'X  bjbw  triiroo 

lo  gxilfowono-^svo  stdd"  od"  eldAolIqqja  w*I  ed*  ©;>•  aB  tfiwoo  «d*  lo  noiixlqo 

Jina  heito   3TXi  ancJt^oiftBJt'iijt  lai^vsa  ffloil  aelj-.f'^     "•:"^   ••'-  T*tfiiurn  A  (.siao 


6, 

dlsoUBBOd  as  to  whether  the  over-orovding  was  the  proximate  cause      , 

of  the  accident  and  that  tez^  is  discussed  at  oonsideralsle  length. 

The  court  then  quotes  an  instruction  complained  of  which  read:   "The 

i 

court  instructs  the  Jury  that  the  testimony  of  one  oredilole  witness 
■ay  be  entitled  to  more  weight  than  the  testimony  of  many  others, 
if>  as  to  those  other  witnesses,  you  have  reason  to  believe^  and  do    | 
believe^  from  the  evidence  and  all  the  facts  bef&re  you,  that  such 
other  witnesses  ha^e, knowingly  testified  untruthfully  as  to  any  materia] 
fact  or  circumstance  and  are  not  corroborated  by  other  credible       f 
witnesses  or  by  circumstances  proved  In  the  case,"  The  court  then     I 
discusses  the  evidence  and  said:   "It  is  for  the  Jury  to  determine  to   ' 
what  extent  each  witness  is  credible,  and  it  is  error  for  the  court 
to  instruct  them  as  to  what  witnesses  are  credible.  The  instruction 
might  also  tend  1»C)  cast  a  suspicion  upon  the  credibility  of  the 
plaintiff  in  error's  witnesses  with  reference  to  their  testimony 
as  to  how  the  accident  happened*"  The  court  held  the  giving  of  the 
Instruction  was  reverslbly  erroneous.  By  that  instruction  the  Jury 
were  told  that  the  testimony  of  ne  credible  witness  might  be  entitled 
to  more  weight  that  the  testimony  of  many  others.  There  is  no  such 
Statement  in  the  instruction  complained  of  In  the  instant  case. 

In  the  case  at  bar  the  court  ^at'e  8  instructions  at  plaintiff's 
request  and  2£  requested  by  defendants*  Neither  instruction  No.  3 
or  No,  4  directed  a  verdict.  At  defendants*  request  the  court  instruct 
ed  the  Jury  that  "The  number  of  credible  witneaees  testifing  to  any 
material  point  In  dispute  la  an  element  that  the  Jury  have  a  right  to 

take  into  consideration  In  determining  wherein  lies  the  preponderance  I 

f 
or  greater  weight  of  the  evidence* »  They  were  further  instructed  that' 

it  was  the  Juror's  duty  to  consider  the  case  the  gsjne  as  if  it  were 

between  two  private  citizens  and  that  while  the  law  permitted  the 

plaintiff  to  testify  In  her  own  behalf,  the  Jury  had  the  right,  in 

weighing  her  testimonyi  to  determine  how  much  credence  is  to  be 

given  to  her  testimony  smd  to  take  into  consideration  that  plaintiff 


.riS-snel  ®X*S>i9fel8noo  *jb  J^eaauoaUb  al  araeJ  ;J'a££;f  fwys  Jfl9feioo«  edi  Tco 

,2  iQiitfo  t^fiffl  to  vnoiEi'#9»t  ©fi{Jffi«ria^  Jriglew  stcrt  od-   belt  It  tL?^  9^  "^jfia 

oft  fcna  »8V9ir©cr  e^  toiik<H  9r^  vts%   ,a«a8©c#lwi®jd[#-o  saoriS'  o*  ?«   tti 

rioua  S^dJ   ,06^  e«t*ted!  «?««1:  «tC*  XX«  J&ha  aijfl^MT©  ©ri*  moit  «»Y«l^©rf 

lisJjsa  tfis  o;^  B&  -xllViiitinSiw  feftili^a^^  X-£8«-t*'^fl3l_eyjsxl  8©8a»it*iw  isrlJo 

elfflS^^o  leriJo  ^<J  fee;^isic<fcrt«to6  i^toif  q^jb  6/ttt  ^6GMi'&afut>tlo  to  tit&t 

iiisoo  eiii  i©l  «soif&  el  l"i  Sub   ^eltfli**!©  al  asftfitfi*  riojs»  sfaeJjc©  cfAriw 

noicfcjtfn^anl  exit     ydXdiMio  arrs  eftasdnd^iv  ;f«dw  o;f  3«  t&9dt  totnctitil  ot 

ftdJ  lo  ^,tllicfi6«rx6  a^tHOQW  aoioiqafira  a  5'a«o  6%  Sije^  osI«  *dsl« 

iCaosi;J»%^  ilfidi  tt  votimstsn  dflw  89a8©a#lw  eWolT:©  fii  Jtl^nlBlq 

ndt  lo  gnivig   ©dtf  blM  Stuoo   adT     "  ♦l>sc«q<:j«d!  ;txt©Moa*  ftri*  wort  o;t  3« 

Xtal  Qfi'J  isol?/dm^aAi  ^«d*  ijg     .aflrdeaOTia  xXdlatavftT  ajwr  nold'ouiitsfll 

i/sXiS'itffle  ecf  fd^,lm  8a»fl*iw  aXcflfxsto  auo  t©  x^ojifX:fa9^  ailif  tAtfcT  AIo:J  et^ 

dt'UT,  .nr-mic  xm-ja  to  ■^ncaX^sytf  Mii  A«d[^  *jd$l9sr  ©lotf  tS 

.s«A©  JrxsJsiti  arfj}"  fiX  lo  l^ftnXjaXqffioo  jB©Xtotnt®aX  add"  «1  trj««(W*J'i 

B '  l:lX*fll.aIq  tfB  eaotiovti^tii  &  mk^  Ihtuoo  9tii  nodi  iA  aa^o  siri*  nl 

5   .oM  noitmntBOl  n^tl^Vi     ^KtsiahH^teb  ifd  f>«»;f9otjp«^  SS  ba»  iaeupen 

oui;taftl  :/*r«r©o  mit  *sei;p«*s  »a;Jnj»M©l©fe  iti.     .^oXMsw  s  BstfoeiiS  *^  *oM  to 

TjK£  o3-  ^nilid-Btsstfigft^stfiMiir  tfXcfiSiwo  lotacfifiun  adT"   iadt  x^tsl  9df  J5© 

o*  td-gSt  B  Qvjerf  xrKart  arl;*^  €atit  ^nsts^l'^  as  tl  ©d-tfcjeXA  ai  tcitoti  lMlt9i»m 

©0K»'i aficroqo'jq  act*  si© XX  nls-iafw  •gisiulBrtocfafi  rti  noXJaasbXenoo  o*nX  ©jfatf" 

cTjadit  f>©;toi^3Bni  •jorirftirt  sna^w  ^ariT     *  ♦©onefoXv©  acCJ  10  trfgXew  latfioig  *sd 

T'^w  ifi  li  p»  f>iJM,f!  a*er  flSBo  «x*J-  ■i*ftX««r©or  o*  x^tsb  a'Toowt  «'***  «**  ^-^ 

^dt  fceifsXwigq  waX  fsrli^  sjXXsrfw  tfjsif*  fcna  aaasl^Xo  atfiwrXTrq  cwJ  fl9*wJ©if 

fiX    ^JrigXi  Sdi*  fiari  x*:!*^  ^^    ttli&dwS  Jwcf  ftari  Jii  t^Xta©:^  o*  llX^nXigXq 

9cf  oJ  aX  »(ia9b&^Q  dmm  wori  *nXi!W»t9J&  6J  <,t«caXJa«;f  *i«^  ^nld^tnn 

"iX^nXdXq  JjbxI*  noXitBiabXanco  o?nX  9iat  oi  baa  ^«0BX;fa9*  tnd  o;?  a@vl^ 


6. 

was  interested  in  the  result  of  the  suit. 

Upon  a  oonsidpration  of  the  record  we  ai^  of  opinion  that  the 
errors  oomplalned  of  are  not  revei^ibly  erroneous  and  the  Judgment 
of  the  superior  court  of  Cook  oouraty  is  affirmed, 

JUDCJidENT  AFFIRMED, 
Matchett,  J,,  and  Niemeyer,  J,,  concur. 


.8 
9d.$  **E»  4.-.— —  ,  -      -  dTEOo^'i  94^  to  &ol4efif?bXBiioo  a  isoqU 
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